United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


v 


ve a 
Ps tht 4 


ym amp Yr UNS mae Ae as a vite yonies poem din Wr 
Pt peat e Py SE eT Cage ORet atl od? 
Cent an toes ry ‘ 


jae vag 


wear i sy 


ia 
Me 
1) 


4 
UW, nena a 
til ny 
wig Pav MIne, vteegnitC ae 
A aes ies KNBR OE NI 


re) 


As 
Ron 


- “UNITED STATES COURT OF APPEATIS = 
- FOR THE DISTRICT OF COLUMBIA CIRCUIE 


wy, 


3 a , { is ni ‘ 
ip f oie «n'y ee f nap rae x sy its toes Ce LAPS GL da NO bat 
, 7 rN thao) \ DNAS VATA bee jae hwA y REN nhs, Cast 
eRe bs a ’ PAM Nid v : font 


en idea! 
ePwaeha 
wen ah ely 

" 


x 


fees 
sta Serdent pa! 
seh dime ah fina 


DISTRICT OF COLUMBIA, 


ays WS 
iirc 
weather oot 


wy rmpaytee 
pet 


Kerr 


Te 
Yeates sat 


ee M4 


ON PETITION FOR REVIEW OF A DECISION — 


OF THE DISTRICT OF COLUMBIA TAX COURT < 


ree 
‘ seer 

Man 
sy 


ngs 


Ca ea 


tat 

al seule 

Se Nain LIN 
ae 

AM ‘Sis 


heabiva 


yay 
ofny 


rae 

il 
vay ho 
sn 








INDEX 
Subject Index 


Excerpts from Transcript of Proceedings 


Ray H. Hamilton: 


Direct Examination -+-+-++-s eee ae ee 
Cross Examination oe ee ee Se rae eee er te 
Redirect Examination .-.++-++-+-+ss etsy aca ate 


Clyde H. Taylor: 
Direct Examination -.---+-+-++-e-eee- gs ik ie Re 
Cross Examination or ak ae Evade gran ae ae aso Be 


Eveleth Reynolds: 
Direct Examination -.-+--++-*ee-ee-s ee ee a 
Cross Examination e me oe J e e e * e e mW e oO e e° e 


F. Joseph Bresnahan: 
Direct Examination B5 ey sige ay 1g eee ate Ce ss ee 
Cross Examination -.-+-+++++eers Soke ok 


Charles M. Davison, Jr.: 


Direct Examination are eae eae ae ee ee ee 


Cross Examination .--+-++-+-e+e-s el Catigy Set at 


William Lucket: 
Direct Examination ce yo wit ak et nena at le 


Cross Examination e. e e e . e e a e —s e e e oF e e 
Frank A. Lucket: 

Direct Examination ta eat ase ie asst chaps Mean iret A: Te 

Cross Examination eer ee ee ee ee at a oe 


Ford K. Edwards: 
Direct Examination de oes SRS ak OR Re 


Amended Petition eee#ee @ e e e e e e & ° e e e e e e . e 


Answer of Respondent District of Columbia 
to Amended Petition... - see eeeeeeeererres 


PAGE | 








Respondent's Exhibit 1 to Answer to 
Amended Petition 


Respondent's Exhibit 2 to Answer to 
Amended Petition 


Findings of Fact and Opinion: 
Findings of Fact 


Petition for Review of a Decision 
of the District of Columbia Tax Court 


Order for Delivery of Original Exhibits 


Docket Entries... 


Exhibits: 
Petitioner’s Exhibit l-a 
Petitioner's Exhibit 1-b 
Petitioner's Exhibit 1-c 
Petitioner's Exhibit 1-d 
Petitioner's Exhibit l-e 
Petitioner's Exhibit 1-f 
Petitioner's Exhibit l1-g 
Petitioner’s Exhibit 1-h 
Petitioner's Exhibit 1-i 
Petitioner's Exhibit 5-A 
Petitioner's Exhibit 5-C 
Petitioner's Exhibit 6-A 
Petitioner's Exhibit 6-B 
Petitioner's Exhibit 7-A 
Petitioner's Exhibit 7-B 
Petitioner's Exhibit 8-A 
Petitioner's Exhibit 8-B 
Petitioner's Exhibit 9-A 
Petitioner's Exhibit 9-B 





Petitioner's Exhibit 25, Sheet1.. 
Petitioner's Exhibit 25, Sheet 2. . 
Petitioner's Exhibit 26, Sheet1.. 
Petitioner's Exhibit 26, Sheet 2. . 
Petitioner's Exhibit 26, Sheet 3. . 
Petitioner's Exhibit 26, Sheet 4. . 
Petitioner's Exhibit 27 ....... 
Petitioner's Exhibit 28....... 





Respondent's ExhibitG ...... 











TRANSCRIPT OF PROCEEDINGS 
DISTRICT OF COLUMBIA TAX COURT 

SOUTHERN RAILWAY COMPANY, 
15th & K Streets, N.W., 
Washington, D. C., 

Petitioner, 

Vv. 

DISTRICT OF COLUMBIA, 

Respondent. 
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Washington, D. C. 


Friday, October 26, 1956 


* * 


PROCEEDINGS 


33 The above-entitled case came on for hearing at 10:00 o'clock, 


a.m., Friday, October 26, 1956, before 
THE HONORABLE JO V. MORGAN, Judge 


ss * * 


36 THE COURT: * * * 


Let me say this; that I am going to hold that the regulation that 


was in effect prior to August 6th, I think it is 1953, is going to be applied, 


and that is the charge formula. 


MR. JONES That is right. 
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THE COURT: With respect to the time afterwards, after August 
6, 1953, I believe that the new formula is applicable, and I think that as 
a matter of fact, there is more than one formula, two formulas or maybe 
three. There is a formula in which the factor is costs, and there is 
another formula in which the factor is charges, and I think there is an- 
other formula in which I believe he can combine them. Anyhow, as I 
remember the law, the Assessor can't propound a formula, but he can 
use any formula that the Commissioners do adopt. 

Now, I think he can choose which one he wants to use, and the 
question then arises, of course, the Constitutional question, whether he 
chooses it in one case against Southern Railway and chooses another one 
against another railroad, it would be unconstitutional and unjust discrimi- 
nation. That is another question. That is not involved here. 

I am going to hold, so that you all will have a clear understanding, 
that what is meant by service in relation to a railroad is transportation 
service and not clerical service or negotiation or procuring contracts. 
That service is performed for the railroad and not for the public. 


37 I think that what the regulation means is service that is performed 


for customers and the public. So Iam going to hold that that is the service 


involved in this case.. I want it perfectly understood now. It seems to me 
it ought to be a very simple matter to prove what is the cost of services 


that you performed in the District of Columbia. 
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Now, you transported passengers and you transported freight. 

MR. JONES: That is right. 

THE COURT: It doesn't make any difference how ene miles. 

It depends upon what charges you make for the transportation that you 
performed in the District of Columbia. | 


MR. JONES: I think that is it. 





THE COURT: That is what I am going to hold. 


* * x 


38 THE COURT: * * * 





As I say, I am going to hold that the only charge that we are 
concerned with is the charge for services performed, and those services 


are transportation services. 


I don't think the fact that the Southern Railway has its office build- 


ing in the District of Columbia has any value at all in this case. 


* x * 


40 MR. JONES * * * 





Now, it seems to me, your Honor, that if this cost formula, and 
in the light of the RCA case and the L &N case, is not a proper formula 
to be used, the cost formula, then under the Johnson-Windsor|case I 
would think that your Honor would not have the power to select the charge 
formula and apply it. | 


41 THE COURT: Did you think I should cancel the whole assessment? 








& 

MR. JONES: I would think so as they were erroneously assessed, 
as you did in Johnson-Windsor. 

THE COURT: That is something we ought to think about, but I 
think you ought to prove all your facts. Iam not going to rule on that now. 

MR. JONES: Well, then may I understand correctly, your Honor, 
that your position this morning is that the cost formula is not to be applied 
to this period prior to August 6, 1953. 

THE COURT: Correct. 

MR. JONES: That the railway should come in and be prepared 
to show what a proper tax would be on the charge formula for that period, 
and that after August 6, 1953 the cost formula should apply, and that so 


far as your Honor is concerned-- 


THE COURT: (Interposing)-- and the cost of the services rendered, 


not any other costs. 

MR. JONES: | And the services to the traveling or shipping public, 
not to the services of an employee of the Southern Railway Company being 
rendered to the Southern Railway Company. 

THE COURT: I am going to follow the same rule I made in the 
L &N case. 

* 
46 THE COURT: * * * 


Mr. Jones, I will tell you what I am going to do and make a 





+) 


statement here. I am going to decide this case this way. I am going 
47 to determine what the tax should be under the formula that 


was in effect during the taxable year, and if that is less than what the 


Southern Railway has paid, Iam going to order a refund, and Iam 


I 
| 


going to hold that the service is a service of transportation, as I already 


announced. Now, that is very simple. You ought to be able to do that. 





Now, you are going to have a little complication in 1953. It is 
much easier for you to prove cost than it is to prove charges. | Simply, 
you have got, as I read your petition, with respect to freight already 
paid, an independent contractor to carry out the obligation in that re- 
spect, and I assume that you have some way of determining what the 
cost of transportation of passengers would be over the three and some 
fraction miles in the District of Columbia. At least the burden is on 
you to do it. | 

I don't believe I am going to hold that this entire tax should be 
cancelled if I find a wrong formula has been used. Now, if there were 
several formulae it might be different, but there is only one he could 


use, and that was the charge formula. Now, that may not be logical, 


but it seems to me that is the proper thing to do. 


* * * 


49 THE COURT: Mr. Wixon, it doesn't make a bit of difference 


and it is the Court's duty to cancel this entire tax, you would have to 
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do it regardless of what was the situation with respect to continuancy 
unless there was some agreement among the parties. Anyhow, that is 
what the Court is going to rule, and if Iam wrong, why, Mr. Jones, 
you can go to the Court of Appeals, and that, I think, is the fair thing 
to do and the right thing to do. 

One thing, Mr. Wixon, I don't understand your answer to the 
interrogatory here. Wasn't there an interrogatory in this case? 

MR. JONES: We propounded interrogatories, yes, and the 
District has answered them. 
50 THE COURT: I don't think Mr. D'Atlee or somebody signed-- 

MR. JONES: Mr. Taylor signed the answers that are in there. 

THE COURT: He did. 

Well, I read the answer to the stipulation in the RFP case, and 
I was a little worried about it, because certainly the formula that is in 
the RF&P case, and I haven't read the orders of the Court in this case, 
but in the RF&P case it is clear that they used the cost formula. It was 
rather involved and a sort of specious attempt to show that they used the 
charge formula, but actually they used the cost formula, but in the answer 
to the interrogatories, Mr. D'Atlee said that they used the charge formula, 
and I hope that he has made a mistake about it and didn't deliberately falsi- 


fy the answer. 


I don't know about this man, what Mr. Taylor said. Anyhow Iam 





going to study it. 
MR. WIXON: Is your Honor going to use the Richmond, Freder- 
icksburg and Potomac case in this case? | 
THE COURT: No, no. 
MR. WIXON: You characterized the matter as specious, your 
Honor. | 
THE COURT: I haven't read the answer to this case. [I didn't 
know an interrogatory had been filed until Mr. Jones told me. 


MR. WIXON: If your Honor please, I very seriously take exception 


51 to the labeling of these matters as specious. I think your Honor 


should apologize on the record. | 
THE COURT: Mr. Wixon, let me tell you this: Iam brains to read 
this deposition, and I am going to do it exactly as Iam going to do in the 
RF&P case. If I find that it isn't true, Iam going to allow Mr. D'Atlee 
the opportunity and I am going to allow Mr. Taylor, if it isn't true in this,. 
I will allow them the opportunity to come in and explain it, and if I find 
that he deliberately misstated in answer to an interrogatory, I am going 
to refer the matter to the United States Attorney for punishment or indict- 
ment for perjury. | 
MR. WIXON: Your Honor has pre-characterized the rates as 
specious without considering the matter. I don't understand that. 


THE COURT: I say your formula was specious. The District 








formula was a specious attempt. 

MR. WIXON: I think Your Honor has prejudged the case by your 
own statements. 

THE COURT: I haven't prejudged this case at all. 

MR. WIXON: Your Honor has prejudged the RF&P case by the 
labeling of the matter as specious. There has been no testimony in 
either case. 

THE COURT: The formula in that case as represented by the 
Auditor's report filed in the case shows an attempt to label the formula 
as a charge formula when actually it is a cost formula. Now, I don't 
52 know about this case. I haven't studied it. 

MR. WIXON: Your Honor has not heard any of the evidence in 
either case. 

THE COURT: I don't need to hear the evidence. All I have to 
do is read the formula. I can read. 

Let's see this one. Well, this makes no bones. This is a cost 
formula. 

* * 
61 THE COURT: | Let's go along with the regular way. You know 
my ruling. I am going to hold two things: That the charge formula will 


apply and that services means transportation services to the general 


public, to customers in the public. Those two things I am going to hold. 
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I am going to hold that the District of Columbia basis for franchise taxation 
is that proportion of the net income of the Southern Railway as charges for 
services performed in the District of Columbia and for charges performed 
everywhere. That is as simple as that, and if this tax is greater than such 
a computed tax, I will refund it to Southern Railway. 
Now, after August 6, 1953, I think the cost formula applies or the 


charges, the one that the assessor levied. 





MR. JONES: Of course, he has selected here the cost formula. 
: | 


That is at least our position. 
62 THE COURT: He had a right to select either one. 
MR. WIXON: Is your Honor fixing the date August 6, 1953, as the 
operative date or the year 1953? 
THE COURT: No, I think August 6, 1953. I don't think that the 
taxpayer--it would be fair to the taxpayer to come into the District of 
Columbia on the first of 1953, the 1st of January 1953 and start operating 
his business with a valid formula in force, and then after the end of the 
year change it or the middle of the year. 
* * 
68 THE COURT: All right. 
Now, Mr. Wixon, let's see what allegations of the petition you will 
admit. 
MR. WIXON: We will admit the allegations of Paragraph 1 of the 
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amended petition, that is, the petition filed November 1, 1955. 

THE COURT: Yes. 

MR. WLXON: The allegations of paragraph 2 of the amended 
petition. 

THE COURT: Yes. 

MR. WIXON: The allegations of paragraph 3 of the amended 
petition. 

THE COURT: I don't suppose you will admit the allegations of 
paragraph 4? 
69 MR. WIXON: No, sir, we do not admit the allegations of para- 
graph 4. 

THE COURT: How about the allegations of paragraph 5? 

MR. WIXON:' Your Honor will find that we filed an Answer in 
this case in which we took up seriatum the allegations of the petition. 

THE COURT: You filed an Answer to the amended petition or to 
the original petition ? 

MR. WIXON: No, sir -- we filed an Answer to the amended 
petition on June 14, 1956. 

THE COURT: All right. 


MR. WIXON: In which we admitted the allegations contained in 


paragraphs numbers 1, 2 and 3 of the petition. 


We deny the allegations of paragraph 4 of the amended petition 
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and answered, of course, the allegations contained in the remaining 


paragraphs of the amended petition. 


We also in the Answer made certain observations and asked 


this Court to increase the liability of the Southern Railway Company for 


corporation franchise taxes for the years 1949 to 1953 by the sums and 


in the amounts set forth in the Answer to the amended petition. | 


THE COURT: Yes, I see that. All right, there you have it, Mr. 


Jones. 


MR. JONES: I assume that those admissions now can go into the 


record as stipulations so we won't have to go into them f 


THE COURT: That's right. 


urther. 


MR. WEXON: I suppose that your Honor will call upon counsel 


for the Southern Railway Company inturn to consider what allegations of 


the Answer Southern Railway Company will concede? 


THE COURT: [I think that is correct. 


Mr.. Jones, you have read the Answer of the Respondent, have you 


not ? 


MR. JONES: I would like to be able just to recheck it, if I may, 


your Honor. 


THE COURT: All right. 


Where do your affirmative allegations start, with the affirmative 


Answer in the petition on page 4? 








MR. WIXON: Yes, sir. 

MR. JONES: Your Honor, the new matter of the Answer goes 
particularly to the additional amounts that appear in Exhibit 1 of the 
Answer. Those amounts have been furnished the District of Columbia by 
the Southern Railway'Company. At the time we furnished these figures 
to the District of Columbia we made known to them that in great part 
they were estimates and the District of Columbia accepted them as such. 

Insofar as they are estimates and our best estimates we will 
71 admit that they are cost figures. However, on page 2 of Exhibit 
1 under Item 5-a entitled "All Other Items of Expense Paid or Incurred 
Incident to Business Operations Within the District of Columbia, " that 
would show amounts of over $400, 000 for each of the years. Now, in 
those amounts appear both general office expense, passenger operating 
train expense and pick up and delivery expense. We therefore offer them 
simply as the best estimate of "Other Expenses" without agreeing that 
they apply to expense for freight or expense for passengers, because we 
have general office expense in there as well, sir. 


THE COURT: When you say that they are estimates, are you 


prepared to give the correct figures? 


MR. JONES: We are not, because what we are going to be re- 
quired to do in order to give that is to go through 300, 000 vouchers a 


year. 
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THE COURT: Well, now, let us suppose that the District of 
Columbia's theory is correct. Would the Court be justified in using 


these figures to compute the tax? 


MR. JONES: Well, of course, it would depend on this: That the 


figures down to 5-a on page 2 of Exhibit 1 to the Answer -- 
THE COURT: Wait a minute. All right. 
MR. JONES: It says, "Items not included above, " 5-a, and "All 
other items of expense paid or incurred incident to business operations 


72 within the District of Columbia." It goes up to that point. 





Yes, we would agree that it is the best estimate and we are not 
in a position to prove it down to the cent. But when you come to 5-A we 
again would admit that it is the best estimate, but we would not say that 
it can be used for any particular characterization because it includes 
general office expense, train operation expense. | 

THE COURT: Iunderstand that, but supposing the District's 
theory is that in computing these expenses, general office aeielnes 
should be included. Would the Court be justified in taking this? 


MR. JONES: "Yes, under those circumstances." 
* * * 


74 Thereupon, 
RAY H. HAMILTON 


was called as a witness and, being then and there duly sworn, assumed 


the witness stand and, upon examination, testified as follows: 
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THE COURT: Please give your full name and address to the 
reporter. 

THE WITNESS: Ray H. Hamilton, Room 2036, Municipal Center, 
Washington, D. C. 

DIRECT EXAMINATION 
BY MR. JONES: 

Q. Your name is Ray H. Hamilton, Ibelieve. A. Ray, not 

Raymond, yes. 

Q. And your office is in the Municipal Center Building? A. Yes. 


Q. You are an examiner of the Income and Franchise Tax Division 


of the Office of the Assessor, District of Columbia, is that correct? 


A. That is my title in that office, Examiner, yes. - 
* * ok 
Q. Did you have anything to do with computing the taxes assessed 
against the Southern Railway Company for those years? A. Yes, sir, I 
drafted several computations for those tax assessments. 
* * ak 
BY MR. JONES: 
Q. Mr. Hamilton, did you prepare the computation sheet attached 
as an exhibit to the August 17, 1955 letter giving notice of the assessment 
to the Southern Railway Company? A. I drafted it; the copy section prepared 


it. 
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Q. Are they your figures? A. They are figures I projected 


and worked with, yes. | 
MR. JONES: At this time I would like to have that computation 
sheet marked as Exhibit 1 for the Petitioner. | 
* * bs 
78.  Q. Mr. Hamilton, is this the letter which was sent to the Southern 
Railway Company with the attachments? A. That is very familiar. Yes, 
sir, it has my initials on there. | 
MR. JONES: Has it been marked, your Honor? | 
THE COURT: I will admit it in evidence and the reporter will 
mark it as Petitioner's Exhibit 1. Now, I think maybe if there are several 
sheets they should be marked 1-a, b, c and d, because it might become 
lost in some way. : 


* x 


(Petitioner's Exhibits Nos. 1-a, 
1-b, 1-c, 1-d, 1-e, 1-f, 1-g, 
1-h and 1-i were marked for 
identification and received in 
evidence. ) | 





BY MR. JONES: | 
Q. Mr. Hamilton, this is the letter you drafted, isn't it, signed 


by Mr. Taylor and sent to the Southern Railway Company, assessing the 


tax? A. Yes. | 


Q. Attached to it is Petitioner's Exhibit 1-b, purporting to be a 








16 
computation of finalization of deficiency after a hearing. Is this your 
work, sir? A. Those are my computations, yes, sir. 
* * * 
BY MR. JONES: 
Q. When you arrived at the DC factor for each of those four 
years, Mr. Hamilton, how did you arrive at that factor? A. Five years. 
Q. Five years. 
THE COURT: Isn't it all on this? 
BY MR. JONES: 
Q. Was it a cost factor, sir? 
* 
BY MR. JONES: 
Q. What formula did you use, Mr. Hamilton? A. You mean 
the manner in which I arrived at the factor ? 
Q. No, the formula. 


THE COURT: He is asking you what formula did you use as 


representative of the Assessor in computing this tax. The law is that 


the Commissioners adopt a formula or formulas and the Assessor can 
select any formula that he wishes to compute a tax. Of course, I assume, 
I already have assumed, and I think it's right, that the formula must apply 
to the particular business. For instance, you couldn't use a formula that 


82 has been adopted for the sale of personal property and apply it to 
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a service corporation, but it must be one that applied to the business. 
However, what he is asking you is what formula did the Assessor 


employ out of the regulations when this tax was computed. | 


THE WITNESS: I would merely say I developed the percentage or 
apportionment for it based on expenses. 
THE COURT: On ccsts? | 
THE WITNESS: Well, costs or expenses. Expenses, I think it 


was called for many years, in the absence of the charges. That is our 


method. | 


THE COURT: That is the one you selected? 
THE WITNESS: That is our method. 
* * 
BY MR. JONES: | 
Q. Mr. Hamilton, I show you Section 10-2-d-2 of the regulations 
promulgated by the Commissioners of the District of Columbia with re- 
spect to income and franchise tax act, and this one was amended August 
6, 1953, and Iask you which formula was selected to be used for the 
computation of the taxes for the years 1949 to 1953? A. Well, it's bound 
to be in 10-2-d-2, but this was amended, I think, August 6, 1953. We were 
attempting to use the charge formula, I mean, under the old years, but 
charges I understand could never be developed, so therefore our method 


was to employ expenses and expenses was actually used in computing this. 


bd * * 


| 
| 
| 
| 
| 
| 
| 
i 
| 
| 
| 
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86 THE COURT: You are arguing now. I just want a simple answer. 


Which of those formulas did you follow in assessing the taxes? 

THE WITNESS: Costs. Is that the word? Costs were used; or 
expenses. 

* 
BY MR. JONES: 

Q. Did you also compute Exhibit 2 to the Respondent's Answer ? 
A. I believe I did, yes, sir. 

Q. What formula did you select and use in the computation of 
89 Exhibit 2 to Respondent's Answer ? 

MR. WIXON: I object, if your Honor please, on the same grounds, 
that your question put to the witness was not fairly put. 

THE COURT: I will overrule the objection. 

THE WITNESS: I followed the same pattern as in the other: costs 
and expenses furnished by the company. 

* * * 
CROSS EXAMINATION 
BY MR. WIXON: 

Q. Mr. Hamilton, under whose direction did you prepare, if under 
anyone's direction, the documents to which you have alluded and identified 
in the examination 'by counsel for the Petitioner, namely, Petitioner's 


Exhibit 1-a and Petitioner's Exhibit 1-b? A. Under whose directions they 





were prepared? 


Q. Yes. A. Under the supervising examiner's. 


Q. And who was at that time, or today if he be the same, the 





supervising examiner? A. Mr. C. H. Taylor. 
90 Q. Did you go over these particular documents and the matters 
contained therein with Mr. Taylor? A. Yes, sir. | 
Q. Do you know whether or not they had his approval before they 
were sent out and his signature indicating approval? A. Yes, sir, we 
had to have it. | 
Q. Now, you have just identified as having been a matter of your 
computation the document which Mr. Jones showed you which si siena to 
be an attachment to the Answer of the District of Columbia to the amended 
petition. It is identified on that Answer as Respondent's Exhibit 2 to the 


Answer to the amended petition. 
If my recollection serves me correctly in the Mecuseton here 
there was also reference to a Respondent's Exhibit 1. 
I will give you the opportunity to look at those two documents, and 
I would like to ask you under whose direction, if it was under anyone's 
direction, you prepared the material on those papers ? | 
A. Again it was under the direction of my boss, Mr. Taylor. 
Q. And his position at that time was what? A. Supervising 


Examiner. 
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91 Q. Has his position since changed? A. Yes. 

Q. What position, if you know, does he now occupy? A. Assistant 

Administrator, Income and Franchise Tax Division. 
* * 
BY MR. WIXON: 

Q. Would you be good enough, Mr. Hamilton, on this set of 
regulations which has a date on the first page, October 16, 1950, to point 
out to the Court the regulation under which you conducted your determina- 
tion? A. This is it. It is number 10-2-d-2. That is it definitely. 

MR. JONES: Was that audible enough for the record? 

THE COURT: He says he used the regulation of 10-d-2 of the 
regulation promulgated October 16, 1950. 

Mr. Wixon, I don't want to let that stay like that. The witness 
just manifestly is incorrect. He testified several times that he used. costs 
and the regulation you have just shown him of 10-2-d-2 is of charges. He 
couldn't have used it, if his other testimony was correct. 

96 MR. WIXON: May I observe, if your Honor please, that your Honor 


is judging the answer to a specific question in a manner which does not give 


any consideration to any factors which might, andI say to your Honor, are 


or were employed in'that determination. You get a factual answer of costs 
and expenses. 


THE COURT: I don't know what you mean, Mr. Wixon, to be 
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perfectly frank with you. You asked the witness what cule: you 
gave him regulations of October 16, 1950, and you pointed to 4 regula- 
tion of 10-2-d-2 in that set of regulations which reads as follows, and 
I will take the time to read it: | 

‘Where gross income for any taxable year is derived 
from work done or services performed the portion thereof 
to be apportioned to the District shall be such percentage 
of the total income as the aggregate charges for such work 
done and services performed in the District bear to the 
aggregate of such charges for work done and services | 
performed by the taxpayer everywhere." 

Now, manifestly, according to the witness' testimony under direct 
examination, his answer to that question you asked could not be correct 
because he said he used costs. I will let it stand. Let's strike every- 
thing else out and let the witness' answer stand, Mr. Reporter, which 
he gave on cross-examination, that he used the formula 10-2-d in the 
97 regulations of October 16, 1950. | 

Now, go to something else. He has answered that Gtettion. 

MR, WIXON: May I say, if your Honor will bear with me-- 


THE COURT: Iam willing to strike it all out, Mr. Wixon. 


MR. JONES: Excuse me, sir, you are striking out his answers 


in the direct ? 
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THE COURT: His answer is "Yes, sir," that he used the formula 
of 10-2-d in the regulations of October 15, 1950. 
MR. JONES: But when you are striking out, you are not striking 
out hisanswers in the direct examination? 


THE COURT: ' Oh, no, only everything in his answer to that ques- 


THE WITNESS: I don't want to be in the position of answering two 
questions. 

THE COURT: No, no, you have answered the question. 

Now, go ahead, Mr. Wixon. 

BY MR. WIXON: 

Q. Now, I would like to show you a regulation, or rather a series 
of them. For identification for the purposes of this interrogation this group 
98 of regulations has a date on the first page, August 6, 1953, so we 
will understand what we are discussing. I would like to ask you if there 
came a time in your determinations when you had occasion to employ any 
of the matter contained in that group of regulations of August 6, 1953? 

A. Yes, it's very obvious that 10-2-d-2 refers to charges or 


costs and I think that was in effect about the time the assessments were 


made. I said we were using those. We were operating under current 


regulations. 


Q. Now, did you in your consideration of the matter consider 
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any other regulations for the purposes of making your sormiutation than 
those that you have identified here? A. Yes, we considered those when 
this case was started back in 1953, I think, before these regulations were 
in effect. We started an audit on this case, and we naturally had the guide- 
line before us, the regulations which should be employed. Whether actually 
referred to or not we used them, that's another thing. 

* ok * 
REDIRECT EXAMINATION 
BY MR. JONES: 

Q. Mr. Hamilton, if I understood you correctly on direct ex- 
amination, you stated that in making the computations dapearing in Peti- 
tioner's Exhibit 1-b and appearing as Exhibit 2 to the Respondent 's Answer 
that you used Section 10- 2-d-2 of the regulations promulgated on August 
6, 1953. Is that correct, sir? A. Used it to make -- 

Q. The computations. A. We used expenses and costs. 

Q. But you had to have a regulation? A. A regulation of costs, 
yes, sir. We were using regulations for making computations. |I don't 
pull out a section to use. We are guided by that principle in the office, 
I mean. 

Q. You could not, however, make any tax assessment without 


having some regulation? A. That's right. 


100  @. On direct examination isn't it true that you testified that you 
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used Section 10-2-d-2 of the regulations as amended on August 6, 1953? 
A. I believe I said that. 

Q. And as the Judge read to you, those regulations as amended 
say charges or costs; isn't that the question asked of you in your direct 
examination? A. Yes. 

Q. Now, when you testified here on cross examination that you 
used Section 10-2-d-2 of the regulations promulgated on October 16, 1950, 
you were incorrect. Is that so? 

MR, WIXON: I object, your Honor, to the characterization. 

THE COURT: I overrule the objection. 

THE WITNESS: I think I said, I believe I started on the years 
1949, 1950 and 1951'in which at that time those regulations were in effect. 
When we got into this case and got to the point of making an assessment, 
naturally these would be the correct regulations, those of August 6th. 


Q. At the time of the assessment I understand you used Section 


10-2-d-2 of the August 6th revisions of the regulations? A. For computa- 


tions of costs and expenses. 

101 Q. And, as the Court read Section 10-2-d-2 of the August 6th 
revision, there are the words "charges" and "costs", and it is my under- 
standing that on direct examination you said you applied costs or expenses, 
is that correct, sir, in your computations? A. Yes, in the computations. 


Q. And you did that in pursuance of this regulation, 10-2-d-2? 





A. Yes, we had to. 


103 Thereupon, 

CLYDE H. TAYLOR 
was called as a witness and, being then and there duly sworn, assumed 
the witness stand, and upon examination, testified as follows: | 

THE COURT: Will you give your full name and address to the 
reporter. | 
THE WITNESS: Clyde H. Taylor, Assistant Administrator, 
Room 2020, Municipal Center. 
DIRECT EXAMINATION 
BY MR. JONES: 
Q. Your name is Clyde H. Taylor, sir? A. Yes. 


Q. And you are the Assistant Administrator of the Income and 





Franchise Tax Division in the Office of the Assessor for the District of 
Columbia? A. Yes, sir. | 
Q. On August 17, 1955, Mr. Taylor, you were the supervising 


examiner of the Income and Franchise Tax Division, is that correct, sir ? 





A. That is correct. 


Q. Mr. Taylor, I show you Petitioner's Exhibit 1-A and ask you 


if that is a letter that you transmitted to the Southern Railway Company on 


the date of August 17, 1955? A. Yes, sir. | 
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104 Q. And that is the notice of the assessment, I believe, sir? 
A. It is a revised notice of assessment, final assessment, correct. 

Q. Attached to the exhibit, Petitioner's Exhibit 1-a, is Petitioner's 
Exhibit 1-b, and that was attached, was it not, sir, when the letter was 
transmitted? A. Yes, sir. 

Q. You are familiar with Petitioner's Exhibit 1-b, are you? 

A. Yes, sir. 

Q. Will you take a look now at Exhibits 1-c, 1-d, l-e, 1-f, 1-g, 
1-h and 1-i, and I will ask you if those exhibits were attached to the letter 
at the time of its transmittal on August 17, 1955? A. Yes, sir, they were 
enclosed with it. 

Q. Mr. Taylor, Mr. Hamilton has testified that you were his 
superior at the time the tax was assessed. Is that correct, sir? A. Yes, 
sir. 

Q. Mr. Hamilton also testified that he made the computation that 


appears on Petitioner's Exhibit 1-b. A. That is correct. 


Q. And did he take this Petitioner's Exhibit 1-b up with you, sir? 


105 A. Yes, sir. 

Q. And then you were thoroughly acquainted with it at the time the 
assessment was made? A. Yes, sir, I reviewed it. 

Q. Now, did you have any changes to make with respect to it 


yourself? A. I don't recall any. 
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Q. As far as you recall, Mr. Hamilton's computatpn was the 
accepted one and the one used? A. Yes, sir. We developed it jointly, 
you may say. ! 
Q. Mr. Taylor, in the making of that computation and jointly 
working with Mr. Hamilton on it, you, of course, used the regulation 
promulgated by the District Commissioners? A. Yes, sir. 
Q. This computation was made in August of 1955, was it sir, 
the time that the letter of assessment was sent out? A. Yes, sir. 
Q. At that time, Mr. Taylor, was the regulation in effect the 


one promulgated on August 6, 1953, and did you use that regulation? 


THE COURT: He is your witness and you are asking him a lead- 


ing question. Why don't you ask him just what regulation he used. 

BY MR. JONES: 

Q. What regulation did you use, Mr. Taylor? A. We considered 

the regulation of August 6, 1953 to be appropriate in this case. | 

Q. And what section of the regulation? A. Section 10-2-d-2. 

10-2-d-2 is correct. | 

Q. And what formula was selected under Section 10-2-d-2 of the 
August 6, 1953 revision of the regulation? A. It's difficult for me to 
answer that without stating first that we didn't consider that there was 


any material difference between the two. 


THE COURT: All he asked you was which one of the formulas 
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was selected. There are two formulas and he merely asked you which 
formula you used. There are two formulas in the regulation, one having 
the effect of cost the other having the effect of charges. 

THE WITNESS: The computation is based on the use of costs for 
work done or services performed in the District compared to costs for 
work done and services performed everywhere. 

BY MR. JONES: 

Q. Sir, I show you Respondent's Exhibit 2 to the Answer in the 
107 amended petition filed in this proceeding. Are you acquainted with 
that particular exhibit? A. Yes, sir. 

Q. Was it worked up by you? A. It was prepared by Mr. Hamilton 
under my direction in conjunction with my review. 

Q. Now, that particular Exhibit 2 was worked up under a particular 


regulation promulgated by the District of Columbia commissioners? A. 


It was pursuant to and consistent with the form of computation and under 


2 


the same regulation. 


132 Thereupon, 
EVELETH REYNOLDS 
was called as a witness and, being then and there duly sworn, assumed 
the witness stand and, upon examination, testified as follows: 
THE COURT: Will you give your name and address to the reporter. 


THE WITNESS: Eveleth Reynolds (spelling out first name), Wood- 


ridge, Virginia. 
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DIRECT EXAMINATION 
BY MR. JONES: | 
Q. Your name is Mr. Eveleth Reynolds, sir. A. Yes, sir. 
Q. What is your occuptation? A. Chief clerk, Freight Agent 
(Office), Pennsylvania Railroad. | 
Q. Are you employed in Washington, Dp: C.? A. Yes. 
Q. How many years have you been in that present occupation ? 
A. For 12 years. 
133 Q. And prior to that were you in the freight office here in Wash- 
ington? A. Yes, sir. 


Q. How many years prior to that? A. From 1906. 





Q. You spoke of the Pennsylvania freight agent. Does the 


Pennsylvania freight agent have any relation with other railroads in this 


district besides the Pennsylvania? A. Yes, sir. 

Q. Whatisthat? A. It is the joint agent for the Pennsylvania, 
the RF &P, the Chesapeake & Ohio, and the Southern Railway. 

Q. And as the joint agent does he handle, and does that office 
handle, freight consigned and shipped by the Southern Railway Company ? 
A. Yes, sir. 

Q. Do you know whether the Pennsylvania Railroad Company 
hauls any freight for the Southern Railway Company in the District of 


Columbia? A. It does. 


* 








BY MR. JONES: 
Q. Where does the Pennsylvania Railroad Company haul the 
Southern Railroad Company's freight to? A. Washington, D. C. 


* a * 


BY MR. JONES: 


Q. Did you testify that the freight was hauled to Washington, D.C. 


by the Pennsylvania Railroad Company? A. By the Pennsylvania Rail- 
road Company. 

Q. From where? A. From Potomac Yards, Virginia. 

Q. Does it haul freight out of the District of Columbia for the 
‘Southern Railway Company? A.. From Washington to the Rotomac 
Yards. 

Q. Thank you. Now, does the Pennsylvania Railroad Company 
in hauling freight from Potomac Yards for the Southern Railway Company 
to the District of Columbia place that freight all in one place in the Dis- 
trict of Columbia? A. No, at various points. 

136 . * 
BY MR. JONES: 

Q. Can you state the places where that freight is hauled to in the 
District of Columbia? A. The Fourth Street Yard, 14th and Maryland 
Avenue, Southwest; 


Water Street Yard, 12th and Maryland Avenue, Southwest; 
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9th Street Yard, 9th and Maryland Avenue, Southwest; 


Sixth Street Yard, 6th and R Streets, Southwest; 


The Fourth Street Station, 4th and E Streets, Southwest; 


The Jersey Station, South Capital and G Streets; 
The Navy Yard Extension, which goes doen to Buzzard Point, 


to the Jersey Yard, to the Southwest "M" Street siding, and at that 





time to the Government Fuel Yard Number 2. 
Q. Now, Mr. Reynolds, you speak of the Navy Yard Extension, 
is that what you call it? A. The Navy Yard Extension. | 
Q. Was there any particular shipper down there where the freight 
is delivered? A. There are several on that extension: Potomac Electric 
Power is among the largest. | 
137 Q. At the several points that the Pennsylvania Railroad Company 
delivers freight for the Southern Railway Company where is the farthest 
point in the District of Columbia that the Pennsylvania carries that freight ? 
THE COURT: You mean from the Potomac Yards? 
MR. JONES: From Potomac Yards. 
THE WITNESS: At this time it would be the Potomac Electric Power 
at 1st and V Streets, Southwest. | 
BY MR. JONES: | 
Q. And speaking now of the years 1949 through 1953, what would 


have been the farthest point? A. Probably it would be Government's Fuel 
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Yard No. 2, located opposite the Congressional Cemetery. 
* * * 
154 Thereupon, 
F. JOSEPH BRESNAHAN 

was called as a witness, and being then and there duly sworn, assumed 
the witness stand and upon examination testified as follows: 

THE COURT: Give the reporter your full name and address. 

THE WITNESS: F. Joseph Bresnahan, 4111 Argyle Terrace, 
Northwest, Washington, D. C. 
155 DIRECT EXAMINATION 

BY MR. JONES: 

Q. Your name is Mr. Francis J. Bresnahan? A. Yes, sir. 

Q. _And you are auditor of The Washington Terminal Company? 
A. Yes, sir. 


Q. Your offices are in Union Station? A. They are. 


Q. As auditor of The Washington Terminal, will you describe in 


general your duties? A. My duties as auditor of the Washington Terminal 
Company consists of making the accounts and records with respect to the 
costs and other statistics relating to the expenses and operations of the 
Terminal Company for the five tenant railroad companies. 

Q. Are you familiar then with the operations of the Washington 


Terminal Company? A. Iam familiar, yes, sir. 
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Q. Are you familiar with the relation of the Terminal Company 
with all other railroads in the Union Station using the Washington Terminal 
Company? A. Yes, Iam. | 


* 


BY MR. JONES: 


Q. Mr. Bresnahan, I hand you Petitioner's Exhibit 4 for identifica- 
tion and ask you if you can identify it? A. Yes, I can. 
Q. What is Petitioner's Exhibit No. 4? A. This is the agree- 


ment of October 24, 1907 entered into by five railroad companies, namely, 


the Pennsylvania, the Baltimore and Ohio, the Chesapeake and Ohio, the 


Southern, and the R F & P Railroad. This agreement stipulates -- 
* * * | 

MR. JONES: | 

Q. Is there any other party to the agreement besides the five 
railroads named? A. The Washington Terminal Company is named 


therein. 


* 


157 BY MR. JONES: 





Q. Is this Petitioner's Exhibit No. 4 the agreement under which 
the operations are conducted at the Washington Terminal Company ? 


A. It is. 
Q. Were they conducted in accordance with this description of 
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operations for the years 1949 to 1953, inclusive? 


* * 


THE WITNESS: Yes. 
* 
BY MR. JONES: 

Q. Mr. Bresnahan, services are performed by the Washington 
Terminal Company for the five railroads, the Pennsylvania, the Baltimore 
& Ohio, the Southern Railway Company, the C & O,and the Richmond, 
Fredericksburg & Potomac Railrpad Company, are they? A. Yes, sir. 

* * * 
BY MR. JONES: 

Q. Will you state what services are performed by the Washington 
Terminal Company? A. The Washington Terminal Company reserves 
for the several railroad companies mentioned a passenger station known 
as Union Station. 

It supplies all of the necessary tracks for the use of these rail- 


roads for the accommodation of the trains. 


It also supplies a storage yard for the storage of equipment 


which is delivered at Washington Terminal. 
It also provides a shop facility for the maintenance of the engines 
and cars of the several railroad companies. 


It performs all necessary switching attention which these trains 
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require -- which the cars of these trains require. 
It provides the ticket selling facilities, the baggage facilities, 
the power, and the facilities for handling U.S. mail, as well as other 
164 facilities for the convenience and comfort of baueengete which 
use the Union Station facilities. | 
Q. Now, these five railroads, are they charged for the services 
performed by the Washington Terminal Company? A. Yes, they are. 
Q. Now, what is the basis of that charge? A. For all of the 
services performed by the Washington Terminal Company other than the 
cost of maintaining and caring for the rolling equipment the sont is ap- 
portioned to the several railroad companies mentioned on the basis of 
use made of the facilities, which facilities are described as the Virginia 
Avenue Track Connection, which is a zone, the station interproaches, 
which of course is a second zone, and the Joint Engine and Coach Yard, 
which is a third zone. 
All of the expenses of maintaining -- the payroll aeeles the 
cost of materials, power, and everything which is required, the cost 
of switching crews, all expenses associated with the operation and 
maintenance of these properties is accounted for, is accumulated by 
the Washington Terminal Company and apportioned to the several rail- 


road companies on the basis of use made of these several zones. 


165 Q. And the use is determined in what manner? A. The use 
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is determined on the basis of a number of cars and engines that are 
available themselves or operate in and out, or I will put it this way: 
operate north and south over the track connection property, which will 
operate in and out of the station zone and which are taken into the joint 
Engine and Couch Yard zone. That is what is camnonie referred to as 
a joint facility operation. 

Q. You spoke of a connecting track zone. What did you say the 
first zone was again? A. The first zone is a connection track from 2nd 
and Virginia Avenue, Southwest to the south pera of the tunnel at New 
Jersey Avenue and D Streets. 

Q. That is the first zone? A. That is the first zone of the 
Washington Terminal operation. 

Q. And the apportionment there, would you say, is cars and 
engines, which come out of that? A. Cars and engines moved north 
and south. 


Q. Now, the next zone was what? A. That is what we commonly 


refer to as the Station and Approaches zone. 

Q. And the accounting is done there on what basis? A. The 
accounting for the Station and Approaching zone -- all expenses incurred 
on account of that zone are distributed on the basis of engines and cars 
166 in and out, handled for the respective railroad companies. 

Q. And then you spoke of a third zone. A. The third zone, of 
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course, is what is referred to as the Coaching and Engine Yard Zone and 
extends north of Florida Avenue, and with respect to that zone all expenses 
incurred in that zone for maintenance of the properties, and so on, are 
charged to the respective railroad companies on the basis of ehaiemene 
engines and cars moved into that zone. | 

Q. And the three zones taken together you refer to as a joint 


facility operation, is that correct? A. Yes, sir. 





Q. Now, you spoke also of work done on equipment; is that what 


you referred to earlier? A. Yes, sir. ! 

Q. Now, would you explain more in detail just what wii mean by 
that? A. Well, I mentioned repairs and cars of equipment and I indicated 
that that was not a joint facility expense. That is what is commonly re- 
ferred to as a direct charge against the several railroad companies which 
we make for such attention which these railroad companies Fequent, that 
we give to their equipment, cars and engines. In other =r whatever 
167 it has been we expended, whatever material is used for repairs 
to rolling equipment, cars and engines of the several railroad companies, 
that expense is allocated and billed direct to the railroad which receives 
that type of service. | 
Q. And the service, you say, includes repair. Is thar any other 


service included under that? A. Oh, yes, there are other services other 


than the repairs to the equipment. There is the cleaning of the equipment. 
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Of course, there is other expenses such as fuel, ice, water, lubricants, 
train supplies, engine house expenses. Every expense which we incur 
on account of the equipment, engines and cars of these railroads is billed 
direct to the several railroad companies. 

Q. And it is those engines and cars that come into the terminal 
area that you so service, is that correct, sir? A. Yes, that is right. 

Q. Now, you spoke of the joint facility operation expense and 
described how it was apportioned. You have spoken of these direct 
charges to the particular line for the repair and other services and 
things furnished to the line owning the equipment. 

Are there any other expenses now that the railroad has paid? 
168 A. Yes, of course. These users of the property, these several 
railroad companies, are required to pay a rental charge which is com- 


puted on the basis of the valuation of the property. The railroad companies 


also have to assume taxes and interest which the Terminal Company is 


required to pay. 

Q. And what is the basis of that charge? A. The basis of that 
charge is similar to that which I talked about first, the joint facility 
expense. If the tax, for example, is a tax levied on the station property, 
which is, we mentioned, the second zone, that tax would be distributed 
to these users of the property on the basis of engines and cars handled 


in and out of the station zone according to use or according to the number 
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of cars handled, and engines handled, for each railroad. In other words, 


all expenses are allocated to zones and then distributed over the joint 





operation. 


i 
| 
i 


THE COURT: Do they establish a ticket agent ? | 


THE WITNESS: Yes, it does, your Honor. 


BY MR. JONES: 


Q. Do any of these railroads pay any rental down there? A. All 


of the railroads are required to pay rentals. 


Q. And what is that based on? A. The rental is based on the 


valuation of the property and the charge is at the rate of four per cent 

169 per annum or one-third of one per cent per month on this valuation. 
Q. And each railroad pays one-third of one per cent ? A. Each 

railroad pays its proportion, its proper proportion of one-third of one 

per cent of the valuation of the property. 
Q. And is that proportion worked out on the same basis as the 

other charges you described? A. Yes, it is, on the basis of the use 


made of the several zones. | 
* * * | 
Q. The building itself, the Union Station, describe the 


there and what it is usedfor? A. Just the building? | 





Q. Yes, sir. A. The building, of course, is used primarily 


for the accommodation of passengers. There is provided in the building 
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170 a ticket office, baggage-parcel checking facilities, rest rooms, 
and several stands and drug stores, and so on, telephone booths, locker 
checking facilities, and, of course, there are some offices within the 
building. 

Q. Now, whose offices are those? A. Who occupies the offices ? 

Q. Yes, sir. A. The offices are occupied principally by depart- 
ments of the Terminal Company but there is some space rented to some 
of the railroads which operate in and out of the terminal. 

Q. Now, the terminal company space that is used for offices, 
what officers have space there for offices ? 

* * * 

THE COURT: Isee. Let's limit it from 1949 to 1953. 

MR. JONES: I think all the testimony should be limited just from 
1949 to 1953. 

THE WITNESS: Well, the offices, we have the operating depart- 
171. ment, we have the engineering department, we have the baggage 
department, the ticket department, the station-master's department, the 
accounting department, and the railroad YMCA. 

BY MR. JONES: 
Q. Is there any management office in that building? A. I men- 


tioned the operating department. That includes the manager's consolidated 


office. 
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@. Now, what railroads had offices in that building during those 
years? A. During those years the Southern Railway, the Baltimore & 

Ohio Railroad, the Pennsylvania Railroad, the Pullman Company. 

Q. And what were the offices of the Southern Railway in there? 

A. That was the Dining Car Department. | 


Q. The Pennsylvania Railroad Company, what offices did they 


have in there? A. At that time they had a dining room department and 





also had a ticket receiver's office as well as a medical examiner's office. 
Q. Did you say the Baltimore & Ohio also had some offices in 
there at that time? A. Yes, the Baltimore & Ohio Railroad at that time 


occupied space used by its dining car department. Also some space used 





172 by its assistant trainmaster at the west end of the concourse. 
Q. Was there any space used by the Chesapeake & Ohio Railroad 
Company during those years? A. No. | 
Q. Was there any space used by the Richmond, Fredericksburg 
and Potomac Railroad Company during those years? A. Not by the 
Richmond, Fredericksburg and Potomac Railroad Company, but by two 
of the lines which operate over the Richmond, Fredericksburg and Potomac 
Railroad Company. 
@. What were those lines? A. The Atlantic Coast and the Sea- 


poard Air Line Railroad Company. 


Q. What space did they use there? A. They used space for the 








dining room department. 

Q. In these joint facility operations that you spoke of being ap- 
portioned according to use, are any salaries of a supervisory character 
included in those operations of cost? A. Yes, sir. 

Q. Would you state what persons the salaries involved? A. All 
employees from the manager and all employees coming under the manager 
173 other than those whose duties require them to repair equipment 
are charged into this joint facility expense, as well as the salary of the 
auditor and all employees working under his jurisdiction go into this 
joint facility expense operation. 

Q. Do you have a general claim agent at the Washington Terminal 
Company? A. Yes, we do. 

Q. Where are his salaries and all expenses included? A. It 
goes into this joint facility expense operation. 

Q. Now, as to the operations of the joint facilities, would you 


describe such of those as might be utilized in your work ordinarily in 


this period of time for the traveling public itself? A. Just what is pro- 


vided? 

Q. In other words, when a passenger comes to the Union Station 
which of these joint facilities does he actually experience? A. Of course, 
when a passenger comes to Union Station he first of all, of course, 1s 


accommodated by Redcap service. Next, of course I mean if he is a ticket 
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passenger, he is accommodated by the ticket office, and if he has baggage, 


by the baggage department. Many of the passengers have to deal 


with the 


Stationmaster, so therefore the stationmaster does perform a service there; 


174 and, of course, there are these facilities for the comfort 


and con- 


venience of the passenger in the station, such as the restaurant facilities, 


the drug stores, Western Union, and the various concessions. 





@. And those are the facilities and services that are found withiz 


the Union Station building itself? A. That's right, yes, sir. 


Q. Are there any services directly furnished to the passengers 


out in the yards or the engine and couch yard house, as you have 


it? A. Not directly, no services directly. 


described 





Q. These charges that were made to the various railroads, Mr. 


Bresnahan, are they billed by the Washington Terminal Company 


Yes, they are. 


2 A. 


@. And do you have a particular method of billing them, and did 


you in 1953? A. Wedid, yes, sir. 


MR. JONES: Iam going to ask that a number of papers be identified 


here. 


5-b, 5-c, 5-d, 6-a, 6-b 


7T-b, 8-a, 8-b, 9-a, 9-b, 
marked for identification. ) 


ad /™ * 


175 BY MR. JONES: 


(Petitioner's Exhibits Nos. 5-a, 


» 7-a, 
, were 


Q. What is the procedure for billing the several railroads down 
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there that you render service to? A. The procedure for billing the joint 
facility expense operation is to arrive at the percentage of use made by 
the various railroad companies at each of the zones and then applying that 
percentage figure to the cost or expenses incurred within those zones and 
on account of those zones. 

Q. And how often did you bill the companies? A. Each month, 
following the close of each month. 


Q. Mr. Bresnahan, I show you Petitioner's Exhibit 5-a and ask 


you if that is a part of the reporting of the billing of the Washington 


Terminal Company for the month of August 1953? A. It is, yes, sir. 
176 Q. Is there reflected in that report the amount of money charged 
the Southern Railway Company for what you refer to as direct charges, 
which are the repairs and services of the trains for the Southern? A. 
Yes, sir. 

* * * 

Q. Where in the report for August 1953 does it show charges to 
the Southern Railway Company for the repairs and servicing of the equip- 
ment of the Southern? A. That information is shown on the back page, 
page 4 of this report, under the caption "Southern Railway", and the 
177 sub-caption "August 1953". You will note the cost of locomotive 


repairs is set out'as an item of expense which is charged against the 


_..- Southern, and the cost of repairs to the several types of passenger cars 
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made for the Southern Railway Company is shown there under the Southern 


Railway, and opposite that, "Passenger train cars, repairs". | 


| 
| 


Q. Are there any other direct charges shown on page 4,) direct 
charges to the Southern Railway? A. The other charges consist of water 
for train locomotives, lubricants for train locomotives, other supplies 


for train locomotives, engine house expenses, train supplies and expenses, 


incurred in the station zone as well as in the coach yard zone. 


| 
j 


Supplies furnished the diners and private cars of the Southern 
Railway, scrap and material shipped to the Southern Railway, and payroll 
taxes applicable to the direct labor expense billed the Southern Railway 
Company, and there is a credit adjustment in August 1953 because of an 


overage, which was, of course -- | 


THE COURT (Interposing): He asked you what other direct charges 


were shown on that page -- what page was that? 
THE WITNESS: Page 4. 


THE COURT: All right, you answered his question. Mr. Jones, 


| 


what are you going to do about it. | 


178 BY MR. JONES: | 


Q. That page 4 is headed "Analysis of Charges to Tenant Rail- 
road Companies"? A. That's right. | 


MR. JONES: We would like to offer them in evidence at' this 


time, your Honor. 








BY MR. JONES: 

Q. Was this Exhibit 5-a made by you in the regular course of 
business in the Washington Terminal Company or under your supervision ? 
179 A. Yes, it was, under my supervision. 

Q. And in the regular course of business for the Washington 
Terminal Company -- 

THE COURT: Is this to show they were charged? 

MR. JONES: To show there were charges against the Southern 
Railway Company for the month of September 1953. 

THE COURT: Are you going to couple that up with proof as to 
what they were charged? 

MR. JONES: We will concede that. 


THE COURT: The District will do the conceding. You have to 


prove it. It seems to me if you want to prove the expense you got to 


prove not only the charges but who it was paid to. 
MR. JONES: We will put that question to the witness. I will 
offer it in evidence. 
THE COURT: I will receive it in evidence for that. 
cd * * 
BY MR. JONES: 
Q. Did you render bills on direct charges other than that which 


is described as a monthly report? A. Yes. 
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Q. In addition to your joint facility bills? A. Yes. 
BY MR. JONES: 
Q. But is that the amount of money that was billed to the Southern 
Railway Company for that month of August? A. Yes, it is. 
Q. With the direct charges you described? A. Yes. 


x * * 


(Petitioner's Exhibit No. 5-a 
was received in evidence. ) 


MR. WIXON: May I ask your Honor for what purpose, ee 
there is a great deal on that document other than what this witness has 
talked about. | 

THE COURT: It shows that the Southern Railway was charged 
direct charges for repairs, lubricants and other services rendered by 


the Terminal to the Southern Railway. 


* 


188 BY MR, JONES | 


Q. Mr. Bresnahan, I show you Petitioner's Exhibit No, 5-c and 


ask you if you can identify that as a bill sent to the Southern Railway 
Company for joint facilities costs charged against the Southern Railway 
Company? A. It is. 


™ * * 





189 Q. And it reflects the proportional amount of the joint facility 


cost of the Southern Railway Company? A. That's right. 








* 


191 THE COURT: * * * 

I will receive that paper in evidence as Petitioner's Exhibit 5-c. 
Let the reporter then strike out the legend "For identification", and that 
will be received in evidence. 


(Petitioner's Exhibit No. 5-c 
192 | was then received in evidence. ) 


MR. JONES: The rest of these are bills for the months of 
October, December and January to the same effect, both as to the joint 
facilities expenses and direct charges. 

THE COURT: All right. Now, let Mr. Wixon see them and see 


if he has any objection other than those which he voiced. 


MR. WIXON: Your Honor, I take it they are the same as Exhibit 
5-a to which I objected and which objection was overruled. 

I make the same objection to them for the purposes of the record, 
and then your Honor, of course, will rule on that. 

* * * 

193 MR. WIXON: The first one was separated, I understood, and 
that was admitted as 5-a, and then you had the bill admitted as 5-c. 
I want to call your Honor's attention that there are two documents being 
introduced at one time now. 

MR. JONES: 6-a and 6-b, 7-a and 7-b, 8-a and 8-b, and 9-a 


and 9-b. They are each marked. 
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THE COURT: I wish you would take the computations a or you 

will get it lost. | 
MR. JONES: The computation is not in except in August, only 


August. 





(Petitioner's Exhibits Nos. 6-a, 
6-b, 7-a, 7-b, 8-a, 8-b, 9-a, 
9-b, were received in evidence.) 


x * 
CROSS EXAMINATION 

BY MR. WIXON: 
Q. How many zones are there, sir? A. Three zones, 
Q. Three zones? A. Yes, sir. | 
Q. Are these zones referred to in this agreement which has been 
admitted as Petitioner's Exhibit 4? A. Yes, sir. | 


* * 


196 Q. What are they, sir? A. They are zones. 
Q. Do they have any significance at all, those four zones? A. 


Yes, they have. 





Q. Don't they have significance with respect to the purpose of 


computing expenses and their allocation among the various railroad 
companies? A. Only so far as those numbered 2, 3 and 4. Zone No. 1 
is not operated by the Washington Terminal Company. | 


THE COURT: What is Zone No. 1? 
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THE WITNESS: Zone No. 1, your Honor, extends from the south 
end of Long Bridge to 2nd & Virginia Avenue. That's the Pennsylvania 
Railroad. 


THE COURT: I see. All right. You mean that zone extends from 


the south end of your zone and goes to the south end of the bridge along 
the railroad? 

THE WITNESS: That's correct, yes, sir. 

BY MR. WIXON: 

Q. Mr. Bresnahan, a short time ago when you were discussing 
the facilities of the Washington Terminal Company at Union Station you 
spoke of the baggage room, ticket offices, managerial offices, and the 
like. A. Yes, sir. 

Q. Now, I don't think you spoke of a restaurant. Isn'ta 
restaurant there? ‘A. I did mention the restaurant, yes, sir. 

197 Q. Now, is there more than one restaurant there? A. Yes, 
there is more than one. 

Q. How many restaurant's are there? A. There is a restaurant 
facility and a coffee shop. 

Q. Anda coffee shop? A. Yes. 

Q. Are they in the mail concourse, or rather right off the main 
concourse? A. The coffee shop is in the main concourse and the restau- 


rant is off the main concourse. 
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Q. Is that a facility operated by the Washington Terminal 


Company? A. No, sir. 
Q. Is it aconcession? A. Yes, sir. 
Q. It is under the direct operation of the Washington Terminal 
Company then through a concession? A. Yes, sir. | 
Q. For whom is that facility, or those facilities, rather, for 
whom arethey operated? A. They are operated by the Union News 
Company. 
Q. For who? A. For the accommodation of the patrons and 
passengers who use the Union Station. In fact, for any person who 


198 desires to avail themselves of that eating facility. 





Q. That would include the passengers or personnel of any oper- 
ating railroad which comes in to the Washington Terminal Company's 
facility at Union Station, is that right? A. Yes. : 

Q. Now, with respect of the baggage rooms, has that facility 
been available to the passengers and employees and any other person 
who might have business with any of the operating railroads, the rail- 
roads which use the terminal facilities at Union Station? A. Yes, 
sir. 

Q. Is that true of all the facilities cperated by the Washington 


Terminal Company with the exception, of course, of the private offices 





of the managerial staff, so that all public facilities are in that category 








and of that nature ? 

MR, JONES: What was that question? 

MR. WIXON: That all of the facilities are open for the use by 
members of the public, including officers and employees and others 
who may either work for or have business with the operating railroads, 
those railroads which use the facilities of Union Station. 

BY MR. WIXON: 
Q. All those facilities are open, aren't they? A. Yes. 


199 Q. To anybody who wants to use them? A. That's right. 


Q. Now, what is the purpose of their being maintained? A. 


Well -- 

Q. Why do you have a restaurant there, why do you have a baggage 
room there, why do you have ticket offices there, why do you have restau- 
rant facilities and all the other facilities that you do have there for use by 
the public? A. For the accommodation of the traveling public, the public 
which uses the trains in and out of Union Station. 

Q. Are they for the accommodation of the Washington Terminal 
Company's employees or officers or agents? A. They are used by those 
people, sir, but they are not put there for those people. 

Q. With respect to the railroad officials, agents and employees, 
were they put there primarily for their useage or for the useage of the 


persons who are passengers on the operating railroads which use the 
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terminal facilities at Union Station? A. For the persons who are 
passengers on the operating railroads which use the terminal facilities 


at Union Station. 
x 


204 BY MR. WIXON: 


Q. Are there any other areas which are designed as intended 





for use by the public? A. There are those news stands in the main waiting 
room and in the concourse. The news stands in the waiting eda are 
approximately 15 feet by 8 feet, each of the news stands. The concourse 
news stand is probably 20 feet by 10. | 
Q. Do you have other items in there such as vending machines 
and the like? A. We have vending machines and lockers. 
* * * 
205 Q. Now, as to the operation of these facilities, are these facilities 
operated by the Washington Terminal Company? A. Some of diem are, 


sir. 





Q. I understand that, but initially, when you were in the commence- 
ment stage at least, the Washington Terminal Company was either oper- 
ating them or permitting them to be operated? A. Yes. | 

Q. Was the initial stage sometimes between 1949 -- 

MR. WIXON: I presume the Washington Terminal Company has 
the authority to operate the building and therefore has the authanity to 


lease the space or not, as they desire. If Iam in error, I hope to be 








corrected. 

THE COURT: Is it under the direction of the Washington Terminal 
Company ? 

THE WITNESS: Yes, sir. 

BY MR. WIXON: 

Q. As to these facilities, is it the determination of the Wash- 
ington Terminal Company that their operation is essential and desirable 
for the accommodation of those persons and members of the public who 
use the Union Station area? 

* 
BY MR. WIXON: 

Do you know as the auditor whether they are maintained because it 
is the determination of the company that these facilities are desirable or 
necessary ? 

THE COURT: I think you ought to ask him if he knows what is the 
intention of the Terminal Company in respect to the facilities mentioned 
-- if he knows. 

Do you know what it is? 


THE WITNESS: Well, your Honor, I can say that as an officer of 


the company all of the facilities are not absolutely essential to the trans- 


portation of passengers in and out of Union Station. 


THE COURT: Are they reasonable? 
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They are reasonably necessary, yes, sir. 


* * * 


BY MR. WIXON: | 
Q. I take it that these facilities that you have discussed and given 

consideration to were in existence through the years 1949 through 1953? 

A. Yes. | 
Q. AndI take it that your statement with respect of the reasons 


why the facilities are there would also apply to the years 1949 and 1953; 





that is to say, that certain of those services are necessary, certain of 


them are not necessary in the sense of absolute requirement, but they 
208 are desirable for the accommodation of passengers, is that right ? 


A. Yes. 
* 
BY MR. WIXON: 
Q. Is the Washington Terminal Company a separate corporation 
or is it a corporation? A. It is a corporation. | 
Q. Where was it incorporated? A. Incorporated under the laws 
“of the District of Columbia. 
Q. Does it have stock? A. Yes, sir. 
Q. Do the various lines of railroads which you have identified 
have any interest in the Washington Terminal Company? A. Not all from 


stock ownership, not all of the railroads from a stock ownership standpoint , 








no, sir. 
Q. Not all of them from a stock ownership? A. That's right. 
Q. Which ones have interest from a stock ownership? 

A. Baltimore & Ohio and Pennsylvania Railroads. 

209 Q. Do they own all the stock? A. Yes, sir. 
Q. Did the Washington Terminal Company in the years 1949 to 


1953 operate the facilities at a loss or at a profit? A. The Washington 


Terminal Company operates neither at a loss nor at a profit. It isa 


joint facility and all expenses are cleared to the users of the property 
monthly. It's an -- 
* 
BY MR. WIXON: 

Q. During these years did the Washington Terminal Company 
make a profit in its operations or did it have a loss overall? 

MR. JONES: He just answered that, your Honor. 

THE COURT: Well, I suppose Mr. Wixon considers that the 
witness only answered as of the present time. 

MR. WIXON: I asked him from 1949 through 1953. 

THE COURT: Well, does your testimony with respect to the 
operation apply to those years as well? 

THE WITNESS: Yes, your Honor, but I think I could probably 


say just one more thing. I am talking about the operations of the 





Washington Terminal Company. 


BY MR. WIXON: 





Q. That includes all of its operations. Don't limit it now, sir, 
210 to the maintenance of a repair station for locomotives. 1 don't 
want you to misunderstand me. I am talking of all the facilities of the 
Washington Terminal Company. A. Of the Washington Terminal 
Company, a corporation. | 


@. Are we speaking of two companies here, sir, or one? 


A. We are speaking of two different ones, we are speaking of a com- 





pany and we are speaking of a joint facility. The joint facility is that 
which is a cooperative, you might say, of five railroad companied: 
assuming the expense of maintenance and operation, and then assuming 
this expense monthly and clearing the account, clearing the expense. 

The Washington Terminal Company, a corporation, is the owner 
of that property which leases that property to these five railroad compa- 
nies. 

THE COURT: To the joint facility ? 

THE WITNESS: To the joint facility, yes, your Honor. ! 

* * * 


Thereupon, 


CHARLES M. DAVISON, JR. 


was called as a witness, and being then and there duly sworn, assumed 
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the witness stand and upon examination testified as follows: 
THE COURT: Will you give your name and address to the reporter. 
THE WITNESS: Charles M. Davison, Jr., 7222 Fontaine Street, 
Alexandria, Virginia. 
DIRECT EXAMINATDN 
BY MR, JONES: 


Q. Your full name is Charles M. Davison, Jr., sir? A. Yes, 


Q. You are vice-president of Finance and Taxation, Southern 
Railway Company ? 
221 Q. And your address is in the Southern Railway office building, 
15th & K Streets, Northwest? A. My business address, yes. 


Q. When did you become vice-president of the Finance and Taxation 


Department of the Southern, Mr. Davison? A. May 1, 1956. 


'Q. And prior tothat were you in the employment of the Southern 
Railway Company? A. Yes, sir. 

Q. When did you first become employed with Southern Railway 
Company? A. January 15, 1947. 

Q. Can you tell us what positions you held since then? A. I 
came there as an attorney and I was first promoted to general tax 
attorney, then I was promoted to general solicitor, then I was selected to 
the office of Comptroller and chief accounting officer in 1954, and I was 


elected to my present office May 1, 1956. 
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Q. And prior to 1947 you were in the private practice of) law, 
sir? A. Yes, sir, in Washington, D. C. 
Q. With the several positions you have held with the Southern 
Railway since 1947 are you familiar with the business and operations 
of the company? A. Yes. 
222 * 
BY MR. JONES: | 
Q. Where do you maintain your general executive offices, sir? 
A. Washington, D.C. and also we have offices in most of the major 
cities of the south and we have offices outside the south, off-line offices, 


| 


we call it. 





Q. Since its incorporation, what business has the Southern 
Railway Company been engaged in? A. The transportation of persons 
and property by railroad in interstate commerce. 


Q. How many miles of line do you operate this railroad 


7 * * 





THE WITNESS: Approximately 6, 290 miles of road, at the 


present time. 
BY MR. JONES: 


Q. And do you operate in several states? A. We operate in 





Georgia, North Carolina, South Carolina, Virginia, Florida, Alabama, 


223 Mississippi, Tennessee, Kentucky, Indiana and Llinois and in 








the District of Columbia. 


Q. Do you own any tracks in the District of Columbia? A. No, 


Q. Do you operate any trains in the District of Columbia? A. We 


operate passenger trains into the District of Columbia over the tracks of 
the Pennsylvania Railroad through what we call a trackage agreement. 

Q. With respect to your freight, do you operate any freight trains 
in the District of Columbia? A. No, sir. 

Q. What is the nearest point to the District of Columbia you operate 
a freight train? A. Potomac Yards, Alexandria, Virginia. 

Q. Do you have any interchange of freight in the Potomac Yards? 
A. We interchange freight at Potomac Yards to the northeast with both 
the Baltimore & Ohio and the Pennsylvania. Now, freight terminating or 
originating at the District of Columbia comes to us under a special contract 
with the Pennsylvania Railroad, but not on trains operated by our company. 
224 Q. Now, you also have freight connections elsewhere besides those 
at the Potomac Yards? A. A great many of them. 

Q. Do you have any connections with the west and southwest? 
A. We touch all of the ports on the Atlantic Seaboard between Norfolk, 
Virginia and around to the gulf of New Orleans and we have interchange 


northwest in addition to New Orleans at Memphis and St. Louis. 


* * * 
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BY MR. JONES: 
Q. And you carry freight to and from those terminal ports? 
A. Yes, and we also carry freight to and from all the intermediate cities 
going to the deepwater ports in the south and other states mentioned. 
Q. Have you ever exchanged freight with lines going west and 
925 _ southwest? A. I mentioned Memphis and St. Louis in addition 


to New Orleans. 


* * * 


Q. Now, have you carried some or all of that freight destined 


for the District of Columbia? A. I wouldn't say that every type of freight 
we carry in the District of Columbia, but we do carry a great variety of 
articles, but our tonnage into the District of Columbia is negligible 
compared to our overall operation. ! 
MR. WIXON: I object to that as not responsive to the question. 
He was asked what he carried. I ask that his answer be stricken. 
THE COURT: I won't strike the answer, but I understood from 
you, Mr. Witness, that you didn't have any freight lines in the District 


of Columbia. 


THE WITNESS: Iam sorry, sir. We do not have any freight 





lines but we accept bills of lading from points in the south for delivery 
226 in the District of Columbia. In our train service we haul the 


freight to Potomac Yards and it comes over for our account under a 
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contract with Pennsylvania Railroad and is delivered in the District. 

THE COURT: But they are acting as your agent? 

THE WITNESS: Yes, sir, it's not an interchange. 

THE COURT: Oh, I understand. Now, your counsel has asked 
you what kind of freight do you carry in the District of Columbia, if you 
know. 

MR. JONES: I think he answered that, your Honor. 

THE COURT: No, I don"t think so. If you don't want to have it 
answered you can abandon the question. 


MR. JONES: Well, i want the question, but I thought he answered 


THE COURT: I don’t see where. Generally, what kind? 

THE WITNESS: Coal, fertilizer, lumber, building supplies, 
cotton, petroleum, ‘cotton piece goods, and a general miscellaneous line 
of freight into the District of Columbia. 

BY MR. JONES: 

Q. Do you operate what is commonly referred to as any intra- 

state business in the District of Columbia? A. No, sir. 
*x * x 
BY MR. JONES: 


Q. Mr. Davison, is the distance of 3.43 miles from the south 


end of Long Bridge into Union Station comprising tracks of the Pennsylvania 
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Railroad Company and the Washington Terminal Company, the distance 
of tracks on which your passenger trains are operating? A. Yes. 
Q. Do you in the District of Columbia own any passenger station 
or terminal facilities? A. No, sir. | 
Q. Do your passengers detrain at the Washington Terminal, 
Union Station? A. Yes, sir. 
228 Q. And they board the trains there? A. Yes, sir. 
Q. You pay for the services described by Mr. Bresnahan who 
testified earlier ? | 
You heard him testify, I believe? 
A. Yes, sir, I did hear him and we do pay for it. 
Q. Now, the freight that originates in the District of Chlumbia 
for the Southern Lines connecting at Alexandria, are they carried from 
the Potomac Yards in Alexandria by the Pennsylvania Railroad) Company 


under the same contract you mentioned earlier? A. Yes, sir, 


THE COURT: Do you pick up freight in the District of Columbia 


on the Pennsylvania Railroad? | 


THE WITNESS: Yes, sir. 


THE COURT: And you service all those cars on the Pennsylvania 


Railroad starting, by origin, at the District of Columbia? 
THE WITNESS: That's right, sir. | 


THE COURT: It isn't the Pennsylvania's freight business ? 


| 
| 








THE WITNESS: No, sir. 
THE COURT: All right. If I wanted to ship something to Jackson- 


ville, Florida on the Southern and I selected the Southern as the line it 


would be the Southern's business from the time they picked it up from my 


229 establishment in the District of Columbia until they got it to Jackson- 
ville ? 
THE WITNESS: That's correct. 
* * * 
MR. JONES: I ask that this document be marked Petitioner's 
Exhibit No. 11 for identification. 


(Petitioner's Exhibit No. 11 
was marked for identification. ) 


BY MR. JONES: 

Q. Mr. Davison, I show you Petitioner's Exhibit 11 for identifica- 
tion and ask you if you can identify that as an instrument of the Southern 
Railway Company?! A. Yes, this is an agreement between the Southern 
Railway Company and the Philadelphia, Baltimore & Washington Railroad 
Company, dated January 10, 1908, with amendments. | 


Q. Is there a 1924 supplement in there, an amendment? A. Yes, 


Q. And is the Pennsylvania Railroad Company appear as a party 
in that amendment? A. Yes, sir, this amendment has as its parties the 


Philadelphia, Baltimore & Washington Railroad Company, the Pennsylvania 
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Railroad Company, and the Southern Railway Company. 
Q. And it is this contract as amended under which the Pennsyl- 


vania Railroad Company carried freight for the Southern -- 





* x * 


231 BY MR. JONES: | 

Q. During the years 1949 to 1953 was the freight of the Southern 
Railway being hauled by the Pennsylvania Railroad Company ase the 

terms of this agreement, as amended? A. Yes, sir. 

* * * 

MR. WIXON: I will object to it, your Honor, on the same ground 

I objected to the other documents, that they are not properly proved. It 


occurs to me that certainly in the files of the Southern Railway Company 





the agreements are all there. I doubt if the witness is able to state what 


was done in 1908. 
THE COURT: Iam going to overrule the objection on the same 
ground, that the witness says that the method set forth in that slvesiient 
is the method in which they operate these trains, they did operate them 
in 1949 to 1953, so I will receive it for that purpose only as Petitioner's 
Exhibit No. 11. I overrule the objection. : 
(Petitioner's Exhibit No. 11 


232 previously marked for identifica- 
tion, was received in evidence. ) 








BY MR. JONES: 

Q. Mr. Davison, as vice-president in charge of finance and taxa- 
tion, and previously as comptroller, are you acquainted with the records 
and books of the Southern Railway Company? A. Yes. The archives of 
the company are part of my jurisdiction and the contracts and other 
instruments binding on the company are kept in my office. 


THE COURT: Was this agreement taken from your records? 


THE WITNESS: ‘Yes, sir, official records of the company; and 


the books of account are kept in the accounting department which is not 
in my jurisdiction at the present time. 
BY MR. JONES: 

Q. When you were comptroller they were in your jurisdiction? 
A. Yes. 

Q. So you are acquainted with the method of keeping the books 
in the Southern Railway Company? A. Yes. 

Q. Has the Southern Railway Company to your knowledge kept 
records of revenues from freight business consigned to the District of 
Columbia or transported out of the District of Columbia? A. No, sir. 
233 Q. Do the books of the Southern Railway show -- 

THE COURT: (Interposing) You say they do not keep a record 
of freight ? 


THE WITNESS: They do not keep it as such because we have all 





“ST 
our bills of lading but we do not have a separate record of the freight 
originating and terminating in the District of Columbia. | 

If I may go on we do have to keep that for many states but we 
have never been required to keep it for the District and therefore we 
have never done it. We have a great many records and we wouldn't 
make such a record we just wouldn't have any use for. 

BY MR. JONES: 

Q. You were speaking of revenues and expenses for freight, as 
I understand. : 

A. Yes, sir. 

Q. Do your books record passenger railroad transportation in 
the District of Columbia by passengers? A. Yes. 

Q. What are the principle sources of revenue for the Southern 
Railway Company? A. Transportation of passengers and freight in 
common carrier service. 

234 Q. And on what are the passenger charges based? 


* * * 


THE WITNESS: The passenger charges are based on tariffs 


approved by the Interstate Commerce Commission, which are based on 


a mileage charge. 
THE COURT: How much? 


THE WITNESS: It varies. 
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THE COURT: How do you think that’s going to help me come to 
a conclusion in the case? 

MR. JONES: We are going to give you the total charges allocable 
to the District of Columbia under our tariff-for-passenger service. 

THE COURT: All right. 

MR. JONES: We are going to give you the exact figure on that, sir. 

THE COURT: All right. 

BY MR. JONES: 


Q. Now, Mr. Davison, your freight charges, how are they determined? 


* oe * 

THE WITNESS: The freight charges are based on the tariff rate 
approved by the Interstate Commerce Commission which take into considera- 
tion the distance hauled. 

* a * 

THE WITNESS: The freight tariffs as opposed to the passenger 
tariffs are billed not only on distance hauled but on the nature of the commodity 
and its quantity. 

* 
BY MR. JONES: 

Q. How is coal rated, Mr. Davison? A. Coal is what we call 

a low rate commodity because it moves in great bulk. Some of our other 


rates are very much higher. 


* 





BY MR. JONES: ! 
Q. How do you allocate passenger charges, Mr. Davison? 
A. In our books and records we allocate our charges for passenger 


service on the basis of miles the passengers traveled within the various 





jurisdictions over which they are carried, so we have a figure in our 
regular books and records for the passenger revenues on a passenger 
mile basis for each of the states in which we operate passenger service 
and in the District of Columbia. | 
237 THE COURT: What do you assign to the terminal facilities? 

THE WITNESS: Revenue ? | 

THE COURT: Yes. 

THE WITNESS: Of course, we have terminals in every jurisdic- 
tion and we don't assign anything to the terminal, we assign it on miles 


carried, | 


THE COURT: Would you say that Southern Railway would give 
the same rate to three miles in rural Virginia as it does for three miles 


in Washington at the end of which there is a terminal facility ? 


THE WITNESS: In our books and records, yes. | 


THE COURT: Al right. | 
BY MR. JONES: 
Q. Do you segregate freight-operating revenues? A. | We do in 


other jurisdictions; we do not in the District of Columbia; and 
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jurisdictions it is done on ton-miles, a ton of freight for one mile, which 


is just the way we break it down in our records. 


Q. Aton of freight for one mile. Suppose you took one hundred 


tons of freight, would that be figured as one hundred miles? A. That 
would be one hundred ton mileage, yes, sir. 

Q. What is the profit and loss picture of the Southern Railway 
Company with respect to the freight 

* 
BY MR. JONES: 

Q. Does the Southern Railway Company make any profit off of 
carrying the freight ? 

THE COURT: Well, the best evidence of that is the profit and 
loss statement. He must have it for these years, 1949 to 1953. 

THE WITNESS: Well, sir, we do not make a profit and loss 
statement by freight. 

THE COURT: Then you couldn't answer the question. 

THE WITNESS: Yes, sir, I think I might be able to. 

THE COURT: Your records must show whether you are making 
any money. 


THE WITNESS: Yes, sir, but our records show it on an overail 


THE COURT: I know you show it as to freight. 
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MR, JONES: Did you rule on that? 


I 


THE COURT: I can't understand. Well, the witness gays he 


doesn't have any records to show or doesn't have any profit and loss 


statement at all. Even to passengers, I don't think he keeps any. 


239 THE WITNESS: In our report to stockholders we report our 


entire operation without a breakdown between freight and passengers, 


whereas the question he asked me was as to profit and loss of the freight 


business distinguished from passengers. 


THE COURT: Do your books reflect whether or not you make 


any profit or not on the carrying of freight ? 


THE WITNESS: My profit and loss statement does not. The way 


we prepare it it doesn't break down the freight, but our books and records, 


of course, do show that, and that is the question I am prepared to answer 


if you are prepared to let me. 


* 


BY MR. JONES: 


Q. Mr. Davison, you described generally yesterday the operations 


of the Southern Railway Company in the District of Columbia. 


Were those 


the operations of the Southern Railway Company during the years 1949 to 


1953, inclusive? A. Yes, sir. 


* 


BY MR. JONES: 
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Q. Mr. Davison, during the years 1949 to 1953, inclusive, did 


the Southern Railway Company own any real property in the District of 
Columbia? A. No, sir. 

Q. When it had its general executive offices here, as I believe 
you stated in your earlier testimony, did it own that building? A. No, 
sir, it did not own that building. The building was leased from the 
Georgia Industrial Realty Company, a Georgia corporation. 

* * * 
269 Q. Mr. Davison, are you an officer of the Georgia Industrial 
Realty Company? A. Yes, sir. 

Q. What position do you hold with that company? A. Vice- 
president. 

Q. Are you acquainted with the operations of the Georgia 
Industrial Realty Company? A. Yes, sir. Included with my responsi- 
bility as vice-president of the Southern Railway Company is my responsi- 
bility as vice-president of the Georgia Industrial Realty Company. 

270 Q. Does the Georgia Industrial Realty Company own any property 
other than the building you have referred to in the District of Columbia? 
A. No, sir, not in the District. It owns property in many of the states, 
particularly in Virginia, North Carolina, South Carolina, Florida, 
Mississippi, Alabama, Kentucky, Tennessee and Ohio. 


Q. Does it own any real property in the state of its incorporation, 
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Georgia? A. During the years involved it did not and I don't think it 





does now, but I don't think that is important. 
Q. The building that it owns here in the District of Columbia, is 
that the 15th and K Streets building, sir? A. Yes, sir. | 
Q. Was the Georgia Industrial Realty Company during tne years 
involved here, 1949 to 1953, licensed to do business in any states? A. 
Yes, sir, it was licensed to do business in all states in which it held 
property, which are the states I mentioned It is licensed to do business 
in the District of Columbia. 
Q. During the years 1949 to 1953 did the Georgia Industrial 
Realty Company make any interest payments to the Southern Railway 
Company? A. Yes, sir, for each of these years it was paying interest 
271 to Southern Railway Company, and I can give you the amounts. In 
1949 the amount was -- 
* * x* 
A. Inthe year 1949 the interest payment was $233, 005.07. 
For the year 1950 the interest payment was $233, 035. 06. 
For the year 1951 the interest payment was $233, 035. 06. 
For the year 1952 the figure was $233, 035.06; and | 
For the year 1953 the payment was $233, 555. 59. 


* * * 


BY MR. JONES: 
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Q. Mr. Davison, these annual interest payments during those 
five years, did they result in some arrangement between the two compa- 
273 nies, the Southern Railway and the Georgia Industrial Realty 
Company? A. Yes, sir, the figure is very much the same figure for 
each of the years involved, for the years 1949 to 1953, which consisted 
in very large part in interest on the moneys advanced to the Georgia 
Industrial Realty Company for the purpose of constructing the building 
at 15th and K Streets here in the District. 

The Georgia Industrial Realty Company is a wholly owned sub- 
sidiary of Southern. 

Southern needs in the transportation business to provide office 
space in the District of Columbia. Rather than hold title to the land -- 

* * ok 
BY MR. JONES: 

Q. Mr. Davison, does the Southern Railway Company pay the 

Georgia Industrial Realty Company any rent on the 15th and K Streets 


building in the District of Columbia? A. Yes, sir, it pays the rent 


sufficient to supply this interest. 


* 


BY MR. JONES: 
Q. Mr. Davison, during the years 1949 to 1953, inclusive, what 


space did the Southern Railway Company use in the 15th and K Streets 
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building? A. We used the entire building above the first floor and we 
subleased the small portion of the first floor space along the sidewalk 


to outside interests. 


Q. What proportional amount of the space of the building was 


subleased? 

MR. WIXON: I object. 

THE COURT: I overrule the objection. You can answer it, 
Mr. Witness. | 

THE WITNESS: We leased 10, 784 square feet to steaianis out 
of a total of 185, 111 square feet office space in the building. 

a * * 
BY MR. JONES: 

Q. Does Southern Railway Company on its own expense’ maintain 
and operate the 15th and K Street building? A. Yes, sir, that is part of 
the lease arrangement. 

Q. With the Georgia Industrial Realty Company? A. Yes. We 
operate the building, the whole building, and we bear the expense of the 


operation of the building, and the only income we have against that is the 





amount of rent we get from the tenants on the ground floor. 


* x x 


282 THE COURT: He is your counsel and I don't think it wise to get 





in controversies between witness and counsel. It doesn't help the progress 
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of the case. What he wants to show, you don't have any activities in the 
District of Columbia besides the transportation business and the rental 
of this property to tenants. That is what he means. You are not in the 
mercantile business or any other kind of business in the District. 

If that is what counsel is trying to bring out, then I assume that 
your answer is no, you are not in any other kind of business? 

THE WITNESS: That is correct, sir. 

BY MR. JONES: 

Q. And the only rental property are the subleases of the ground 

283 floor of the 15th and K Streets building? A. That is correct, sir. 
* * * 

289 MR. JONES: But you see, your Honor, the position you put us in. 
You have not as yet ruled whether or not you consider these regulations 
to be retroactively applied during the four years and seven months. You 
indicated that you would do that. 
290 THE COURT: Oh, yes, I have indicated that the Court of Appeals 


has sustained me and I certainly never did believe they are retroactive, 


and the Court of Appeals had said I was right. There is no question about 


it being applied retroactively. 
MR. JONES: In this case? 
THE COURT: Of course. I knew, sir, I was going to rule as I 


ruled in the L &N case even before the Court of Appeals sustained this 





77 
Court. 

MR. JONES: You indicated in the preliminary hearing those 
were your views but you said Wednesday to produce some evidence 
and that's why I made my motion yesterday morning. : 

THE COURT: There is no evidence as far as this Court is 
concerned, there is no evidence, competent evidence, as to aisthing 
but charges made by the Southern Railway for these services from the 


ist of January 1949 to August 6, 1953. Now, the District, I am going 





to give him an opportunity to get that testimony if they want it in and 
proffer it, but on proper motion or my own motion I am going to rule 


it is not competent. But I think they have a right to proffer it and get 


it in the record if they want it. | 
MR. JONES: Then, as to my future thinking, may I assume 

291 your Honor is going to rule that the application of the cost formula 

was retroactively applied from January 1st, 1949 to August 6, 1953? 
THE COURT: Illegally. 

MR. JONES: Illegally. | 

THE COURT: Yes. And all Iam concerned with, as far as the 


Court is concerned, is with the charges that the Southern Railway made 


for the services performed; and what other income do you have in the 





District of Columbia, Iam concerned with that, too. 


MR. WIXON: Your Honor, I have listened to some colloquy 
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between counsel for Southern and your Honor, and since your Honor has 
without completion of this case made certain observations and conclusions 
which I understand under the status of the completion of this case at this 
time could not be made, I would like to state to your Honor that you fore- 
close the District of Columbia, the Respondent in this case, from intro- 
ducing evidence upon the very question which is presented to your Honor 
because you have predetermined it without evidence on the matter. 

THE COURT:| Iam only doing it for your convenience and for 
the benefit of everyone concerned. Mr. Wixon, if you want to go to the 
trouble of getting up the testimony bearing upon costs of services per- 
formed from January 1, 1949 to August 6, 1953, you may do so, I 
can't sto, you, but Iam not going to allow it to be introduced in 


292 evidence. You can proffer it so that if the case goes to the Court 


of Appeals and I am wrong, why, the Court of Appeals can act upon it, 


but as far as this Court is concerned such testimony is irrelevant, it 
hasn't anything to do with the case at all. 

MR. WIXON: If your Honor please, I respectfully beg to differ 
with you. 

THE COURT: Mr. Wixon, I know you differ with me, and we 
are wasting time. The Court has announced what it is going to do and 
I am going to do that. 


MR. WIXON:) If your Honor please, your Honor has made 
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certain observations concerning the case in the absence of any opportunity 
being given to the Respondent to present it. 

THE COURT: Mr. Wixon, Iam a Judge of an inferior Court to the 
Court of Appeals and the Court of Appeals has acknowledged that the appli- 


cation of this formula would be illegal, and I am going to follow the Court 





of Appeals, and if you stood here and talked from now to the first of 
January 1948, I am going to follow the Court of Appeals decision whether 
you like it or not. | 
MR. WIXON: If your Honor please, there is no question -- it is 
not a question of whether I like it or not. I never asserted that your 


| 
| 


Honor shouldn't follow the Court of Appeals. 





293 THE COURT: You know as well as I do that the Court of Appeals 


has decided that a retroactive application of this regulation would be 


illegal. 


MR. WIXON: Yes. 


| 
| 


THE COURT: Then why are you attempting to enforce the appli- 


cation of the regulation ? | 
MR. WIXON: I am not. | 
THE COURT: I can't understand you. | 
MR. WIXON: That's exactly the position that Iam trying to 
get across to your Honor, that your Honor has already ruled out any 


possibility that the District of Columbia. may present a case before your 








Honor, because -- 

THE COURT: May I conclude, sir? 

MR. WIXON: Your Honor has stated, first, that the Court of 
Appeals has ruled that these regulations of August 1953 may not be 
retroactively employed. I have not questioned your Honor's statement 
upon that. Whatever I might argue to the Court of Appeals is immaterial 
in this proceeding. And, secondly, your Honor has ruled that the entire 
basis of the assessments in these cases was the regulation of 1953. Your 
Honor, therefore, has foreclosed any other consideration of this matter 
except that the regulations are based upon, rather the assessments are 
based upon the regulations of 1953, and there hasn't been any testimony 
294 before your Honor to my knowledge in this case as to exactly 
what was done with respect of any of these assessments. Until this case 
is closed I don't think your Honor is in a position to rule out the oppor- 
tunity which theoretically, at least, is given to a respondent to adduce 
evidence before a Court for consideration. 

THE COURT: All right, Mr. Wixon. Now you have made your 
record. 

Now, Mr. Jones, go on and continue with your case. 


* * * 


BY MR. JONES: 


Q. Mr. Davison, during the recess did you have an opportunity 
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to refresh your recollection about the real property holding of the 
Georgia Industrial Realty Company? A. Yes, sir, andI found that I 
295 was wrong before when I said the Georgia Industrial Realty 
didn't own property in the State of Georgia involved here. It does own 
such property. | 


x * 


CROSS EXAMINATION 





BY MR. WIXON: | 


Q. Mr. Davison, does the Georgia Industrial Realty Company 


have an office, or offices if there is a plurality of them? A. Yes, sir, 
it has an office which is all its own, just one such office. I don't have 
a separate office for the Georgia Industrial Realty Company as opposed 
to a number of other companies. The Georgia Industrial has just one 
office down North Carolina which is all its own. 
Q. Where are all the officers of the Georgia Industrial Realty 
Company located, geographically? Are they in the District of Columbia ? 
A. Did you say offices or officers? | 
Q. Officers. A. Officers. I am not trying to evade you, Mr. 
Wixon. I myself am an officer and am located in so many different 
places at different times that I wonder myself. But Iam here most of 
the time and most of the officers of the Georgia Industrial Realty Company 


are in the District of Columbia most of their business time, by which I 








mean just barely more than half. 

Q. What you'are saying, I believe, is that your immediate assign- 
ment to an office is the District of Columbia as is the immediate assign- 
ment of the officers of the Georgia Industrial Realty Company, even though 
you may travel out of the District of Columbia on business, is that right? 
A. No, sir, that would not describe us. Our assignment is the whole 
railroad and there are some of the officers of the Georgia Industrial that 
don't even have office space in the District of Columbia. 

Q. Allright. Now, how many officers are there of the Georgia 
Industrial Realty Company? A. Iam afraid I don't have the list with 
me. I can get them for you. 

Q. Do you know the number? Are there eight, ten, four? 


A. Well, there are more than four and less than ten. 


Q. Do you know the names of the officers, Mr. Davison? 


A. Iam afraid I can't call them off for you, sir. 
297 Q. Do you know where those officers are located, those who 
are not in the District of Columbia, whose offices are not in the office 
building maintained by Southern Railway Company in the District of 
Columbia? A. I can give you much better evidence if you let me get 
an annual report of the Georgia Industrial Realty Company. There is one 
officer who is located inasmuch as we are located here in Atlanta. 

Q. Where are the meetings of the Georgia Industrial Realty 


Company held, that is to say, the officers of the board, the meetings 
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of the board of directors, if that be the proper terminology to Aawepite 
the management, direct management of the corporation? Where are 
those meetings held, here or in Georgia or other places? A. We hold 
meetings of the board of directors of the Georgia Industrial Realty Compa- 
ny at various places as it is convenient for us to hold those meetings. 
Sometime they are in New York, sometimes they are in Atlanta, some- 
times they are in Washington. Of course, the stockholders' mektings 
are held in Georgia. 
Q. This corporation, I believe, has stock? A. Yes, sir. 
Q. And the stock is owned in toto by Southern Railway?' A. 
That is correct, sir. | 


298  @. Are the officers of Georgia Industrial Realty Company also 


officers of the Southern Railway Company? A. I believe they all are, 


sir. Iam certain that nearly all of them are. 
Q. Would you know, Mr. Davison, now, whether any of hon 

were not? A. Well, I got to look at that list. It would be an unusual 

thing if they were not. 
Q. Now, do you maintain any offices, aside from any ownership 

of property, do you maintain any offices in the District of Columbia 

other than those which are maintained at 15th and K Streets, Northwest, 

Washington, D.C. ? A. You are talking about Southern Railway Company? 


Q. Yes. A. I believe there was testimony here that we have 
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space in the Washington Terminal Building for the dining car department. 

Q. Do you have any other facilities by way of office space or 
operating space in connection, of course, with the operations of the rail-. 
road company in the District of Columbia in addition to that you have just 
stated, which is the building at 15th and K Streets, Northwest and the area 
you occupy at the Union Station? A. No, sir. 

Q. Do you have any ticket offices? A. We havea ticket office 
but it is in our building. 
299 Q. It is in your building? A. At 15th and K. 

Q. How many employees do you have in your building at 15th 
and K Streets, Northwest, and did you have during the years 1949 to 
1953? 

MR. JONES: Your Honor, I am going to object to this. This 
is now going to the general executive office building which has nothing 
to do with the operation of the railroad, that is, as to the services 
rendered to the District of Columbia. 

THE COURT: That may be your theory, but Mr. Wixon may 
have a different theory. He may consider that a service performed and 
he may not agree with you that the service has to be performed for some- 
body else. He wants to develop that the services are performed here. 


Now, I think it will do no harm to get it on the record. That is his theory 


and it may be right, I don't know. As I see it now, I don't think he is, 





but I think he should develop it. | 

MR. JONES: Well, I make my objection at least to that. 

THE COURT: Yes, I don't think it ought to go too far. | Mr. 

Wixon, I overrule the objection. | 
* 


301 BY MR. WIXON: 


Q. Mr. Davison, what activities are conducted by the Southern 


Railway Company at 15th and K Streets, Northwest, Washington, D.C. ? 


When I say that I am not including the leasings that you have to the sub- 
tenants. Iam speaking directly of the activities of the Southern Railway 
Company. So that I ney assist you, if it is of any assistance, what do 
302 the officers and employees and other individuals such as agents 
of the company who are in the building at 15th and K Streets, Northwest, 
do? A. The law department is located in that building, not all of the 
law department to be sure, but a large part of it. | 
The president's office is there, and his principal staff of assistants, 
that is to say, the vice-presidents in charge of the major departments, 
which are the operating department, the traffic department, the finance 
and taxation department and the accounting department. | 
The senior law officer is vice-president and general counsel. 


There is an assistant to the president who is in charge of public 


relations and publicity. 
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Each of these department heads has his immediate staff in the 
Washington building. Approximately one-third of the overall activities 
of the accounting department are centralized or conducted in the Wash- 
ington building. 

The principal assistants to the operating vice-president are in 
the office of the assistant vice-president and have charge of the mechanical 
work, the maintenance-of-way work and the transportation function, which 


are the three major divisions of the operating part of the railroad and 


are located in the Washington building, and these officers have the necessary 


303. _~—s clerks. 

Q. Do you keep books and records with respect to the activities 
of the Southern Railway Company at the offices at 15th and K Streets, sir? 
A. Some of them. 

Q. Do certain of the officers, agents or employees of the Southern 
Railway Company have as their assignment the duty of entering records, 
making entries into the books and accounts and the like at 15th and K Streets, 
Northwest? A. Yes. 

Q. How many of those employees of the Southern Railway Company, 
if you know, are so engaged? A. Ido not know, sir. 

Q. Would that activity come under your direction and supervision ? 


A. It does not now; it did when I was comptroller. 
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Q. Now, when you were comptroller, sir, relating to thts informa- 
tion and evidence that you are giving for the years we have befbre us, 1949 
to 1953, do you have knowledge of the number of employees we were so 
assigned during those years? A. I was not comptroller in any of those 
years and I don't have knowledge of the number of people. | 
THE COURT: Can you give an estimate, how many in round figures? 


THE WITNESS: Yes, sir, I can make a reasonable estimate. 





* * * 


MR. WIXON: The processing of such books of accounts and 


records. 
You understand, sir, that would include any initiatory records such 


as vouchers and the like. Those who are engaged in what we might term 





accounting or bookkeeping operations at the Southern Railway's location. 
THE WITNESS: 200. | 


BY MR. WIXON: | 





Q. That would be reasonably consistent during each of the years? 
A. Yes, sir. | 
Q. Do you handle claims agains the railroad company at any 


stage at 15th and K Streets, Northwest? A. Personal injury claims, yes, 





Q. In what department or division of the company's offices are 
such claims processed? A. This claim department is in the law depart- 


ment. 
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Q. Would that include any claims where the company might 
receive by way of personal injury whatever might be the location of the 
place where the injury occurred? A. Such a claim might come to this 
office. 

Q. Where would you process claims that might arise as a 
consequence of personal injury in the District of Columbia? A. In the 
District of Columbia. 

Q. You would handle those in the District of Columbia at your 
offices here? A. Yes, sir. 

Q. Do you know, Mr. Davison, how many employees of the 
Southern Railway Company were at your offices on 15th and K Street 
in 1949? A. No, sir. 

* 
BY MR. WIXON: 

Q. Let me show you, Mr. Davison, a letter which for the purposes 
of identification is dated May 18, 1956, addressed to Mr. R. G. Donovan, 
[sic] R. J. Dunham, Acting Administrator, Franchise and Tax Division, 
308 District of Columbia, over the letterhead of Southern Railway 


Company, signed by Mr. T. M. England, whose title on the letter is 


Assistant Director of Taxes, and which is subscribed and sworn to before | 


a notary public in the District of Columbia by Mr. England on the 18th 
day of May, 1956. 
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MR. JONES: I object, your Honor. Wili your Honor refer to 


this letter? Let's get it identified, please, by the reporter here. 


MR. WIXON: Please, Mr. Jones. 


MR. JONES: Why can't he identify it in regular order.’ 


THE COURT: I assume he is coming to it. 
BY MR. WIXON: 


Q. Do you know Mr. England? A. Yes, sir. 


| 
| 


Q. Is he the assistant director of taxes of the Southern Railway 


Company? A. He is. 


Q. Was he on May 18, 1956, to your knowledge? A. Yes. 


MR. WIXON: Mr. Reporter, will you be good enough, please, 


to mark that. 


(Respondent's Exhibit B 


was 


marked for identification. ) 


BY MR. WIXON: 


309 Q. I show you this letter, sir, and the factual statements con- 





tained therein, and ask you with respect to the number of employees if 


the number as cited by Mr. England's letter of May 18th would 


refresh 


your recollection as to the number of employees of Southern Railway 


Company for the years 1949 to 1953? i 


MR. JONES: I object, your Honor. 


THE COURT: Sustained. 
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There is no way of refreshing his recollection by somebody else's 
letter. 

MR. WIXON: It's a matter of proving the fact. 

THE COURT: I sustain the objection. There is no way of refresh- 
ing his personal recollection. If it were something written by himself 
it might be different. I am not saying the letter isn't competent or any- 
thing. Iam merely ruling on whether or not you can refresh the witness' 
recollection in any such way as that. 

MR. WIXON: All right, sir. 

*K * * 

310 Q. Well, where are the books of the Georgia Industrial Realty 
Company kept? A. ‘These books are kept in Washington, D. C. 


* * * 


311 Q. Now, do you know, sir, the amount of salaries and wages 


which were paid by the Southern Railway Company, including payroll 


taxes, to personne! of the Southern Railway Company assigned to or 
‘ working in the District of Columbia for the year 1949? 

THE COURT: You mean working in the office. 

MR. WIXON: Assigned to or working -- assigned to the offices, 
or whatever they might be. 

THE COURT: Well, how about those who are working on the 


312 trains. 
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MR. WIXON: Working in, sir? 
THE COURT: I wouldn't think that was material, Mr. Wixon. I 
think if you want to know how much was paid to those who were performing 
services in the District of Columbia or those that had something to do with 
the rent received, bearing upon that item, I think it would be competent 
but I can't see where that has anything to do with the question. 
MR. WIXON: It is as of much materiality, your Honor, to the 
disposition of this case, as the large documents which have been intro- 
duced in evidence and accepted by your Honor, Petitioner's Exhibit, for 
example, 12-e, and your reports. 
THE COURT: Iam only accepting them as far as they relate on 
the issues before the Court. Iam trying to get what were the charges 
of the services performed from January lst, 1949 to August 6) 1953, and 
what were the costs for services performed from August 6th, 1953 to 


December 31st, 1953 now. ! 


Now, to the extent that those records throw light upon that issue, 


I received them, and I imagine that they have other data in the records. 
You can't physically cut them off. And alsoI will receive evidence in 


those records as to what interest was received and what rent was received. 


313 I am not passing on whether the interest is the type of interest 


that put the Petitioner here as subject to tax action. That's a very inter- 


esting question and certainly I don't intend to rule on it now. But certainly 
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the rent seems to be an item taxable on first blush, but I may be wrong 
about that. But Iam going to receive them. I can't see where we would 
get anywhere with an accounting, for instance, one of salaries of the 
accounting employees and the president and the other operating employees 
in the Southern Railway. That is in the managing end of it. I don't see 
its materiality. 


MR. WIXON: Your Honor, let me put to your consideration, 


without belaboring the point, the thought that your Honor ought to per- 


haps let us proceed in this vein, necessarily with the concomitant that 

we show the materiality or relevance of it and, of course, if it is irrele- 
vant or immaterial to the disposition of the case then it will form no part 
of your Honor's decision. But I think we are entitled to put in or to have 
by way of examination at least evidence concerning the operations of the 
Southern Railway Company in the District of Columbia in.such form as 
those operations may take. 

May I call to your Honor's attention also the fact that on the 
direct examination Mr. Davison was asked by counsel for the Southern 
Railway concerning the activities of the Southern Railway Company and, 
314 without limitation, for example, to the District of Columbia, 

Mr. Davison expressed the fact that the Southern Railway Company 
operates in Georgia, in the District of Columbia, Virginia, Tennessee, 


and other states. A fact, yes, but certainly, your Honor not directly 
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bearing upon the matter before you. But that evidence was put in and 
I really believe rightfully so. | 


I think this evidence has just as much pertinency and is a matter 





of approach, from the District of Columbia's standpoint, which we ought 
to have the right to produce whatever may be the ultimate result. 
THE COURT: All right, Mr. Wixon. Iam going to adhere to 


my ruling, and on the Court's own motion, I don’t think it's a proper 





question, but if you wish to proffer testimony on what you intend to prove 
I think you should do it. | 
MR. WIXON: No, if your Honor please, I won't make a proffer 
at this time. | 
THE COURT: Well, you can proffer it at the time of your case. 
MR. WIXON: It isn't my case; its cross-examination. | 
THE COURT: Why don’t you proffer it at the time of your case ? 
You are going to have all the opportunity to develop it just as = want 
it, and if you offer testimony that is in the opinion of the Court not 


competent you will certainly have an opportunity to proffer it should it 


315 go to the Court of Appeals, either way. 


MR. WIXON: I assure your Honor, this isn't a caution by way 


of threat, but I understand Mr. Jones to be in the same position, so 





that probably the loser in this case will appeal, and I am sure that 


both of us want to make a record to the extent that we may wish to have 
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a record sufficient at least to express to the Court of Appeals our positions. 

THE COURT: Iam certainly going to let you make the record and 
that is what the proffer is for. 

At this time I am going to rule that that testimony is not competent. 

MR. WIXON: Yes. I shall not pursue it at this point. 

THE COURT: All right. 

* 
BY MR. WIXON: 

Q. Mr. Davison, you testified, I believe, that the Southern Rail- 
way Company's operation consists of supplying services in the nature of 
the hauling of passengers and the hauling of freight between certain points 
within the United States. Is that true, sir? A. Yes, sir. 


Q. Now, in connection with the supplying of those services, what 


does the Southern Railway Company have to do in order to make available 
to shippers of freight or to passengers on its railroad lines the services 
you have identified? 

What must it do by way of maintenance of services, maintenance 
of supplies, maintenance of offices, and the like? 

* * * 

317 THE WITNESS: Well, we have to get a certificate of necessity 
from public authority to conduct the business. Where that is granted we 


have to supply the necessary equipment to perform the services, and 
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have to hire the necessary people to operate the equipment and to build 
and maintain the equipment. We build some of the equipment. We have to 
have the necessary people to meet the requirements of government for 
records, including the payment of taxes. We have to sell the business. 

THE COURT: You have to rent connecting lines, don't you, some- 


times ? 


THE WITNESS: Well, that is just one way of supplying the line. 


If we can buy it or buy the land and build it. If not we rent. 
*« * * 

321 Q. Now, as a matter of operation, don't you supply as dart of 

your services facilities to passengers who board and leave your train; 

isn't that one of the services that you supply? Whether you do it, sir, 

in a fashion or on a less grand scale it is still one of the pees: isn't 


| 
| 


it? A. Yes, sir. 
* 
BY MR. WIXON: 
Q. Now,: do you supply to your passengers any other services, 
ticket services and the like, in the operation of your railroad? | A. Well, 
we have an office where they can come and buy the ticket in the ‘District. 
Q. That is an assistance to the public, is it not, a facility where 
they can arrange for transportation on your line or railroad? A. No, 


sir, I don't regard it as any service to the public. 








* 


324 © BY MR. WIXON: 


Q. Now, in the prosecution of claims against the railroad compa- 


ny, does the railroad company maintain any facilities to the public for 
such processing, speaking of the Southern Railway, sir? 
* * * 

THE COURT: What I would like to know, Mr. Wixon, is what 
do you mean by facilities. You mean some place where they can file a 
claim? 

MR. WIXON: In that nature, yes, sir, or facilities in the sense 
of setting up of certain employees who would be chargeable with the 
responsibility of meeting with any member of the public, if that be the 
way the matter is handled for the disposition of the claim, persons who 
members of the public might contact. 

THE COURT: You would call that a service, would you? 

MR. WIXON: I most certainly would, yes, sir. 

THE COURT: All right. Do you have a place that handles claims 
for the Southern Railway? 

325 THE WITNESS: Yes, sir. 
* 
BY MR. WIXON: 


Q. You don't maintain such a place, is that right, sir? You 
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don't maintain any place in the District of Columbia where I as a passenger 
on a line or railroad maintained by the Southern Railway Cofapauy could 
prosecute a claim against the Southern Railway Company either! by seeing 
some officer of the company or employee or agent or by sendind notices 
to the company ? | 

THE COURT: Mr. Wixon, what do you mean by prosecute a 
claim, to just make acclaim? Prosecute is an indication of some legal 
organization. | 

SS * * | 

MR. JONES: I object to this. First of all a claim isn't of any 
facility to the traveling public; it isn't a service to the traveling public, 
of course. 

THE COURT: I understand that, but I think it will saveltime by 
letting the witness answer it. If it's not material I will ignore it. 

Is there a place where I can file an injury claim on the Southern 


| 


327 Railway Company and make a complaint of damages ? 





THE WITNESS: We receive claims of all kinds in all of our 


offices nearly every day. 
BY MR. WIXON: | 
@. And that would include your office in the District of Columbia? 
A. My office, yes, sir. 


Q. So for that purpose then, you have a place where a 
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of the public may present -- we will leave the word prosecute out -- may 
present his claim to the railroad company for such damage or whatever 
other redress he may desire ? 


* * 


THE WITNESS: Yes, or any other complaint. 
* * 1 
328 THE COURT: I think the Court could take judicial notice that 
the Southern Railway Company has facilities for passenger claims as 
has been testified here and I assume there is an officer in the Southern 
Railway Building, isn’t there, the General Counsel's office ? 

THE WITNESS: Yes, sir. 

THE COURT: For all claims of all descriptions. 

MR. WIXON: I asked the witness if that is not correct and he 
said all claims they handle. He has amended his answer by adding 
“and ali claims". 

Is that right, Mr. Davison, all claims of any nature, character 
or description? 

THE WITNESS: Any claim can end up in the General Counsel's 
office which is in Washington. 


329 BY MR. WIXON: 


Q. Cana member of the public present it to your office in the 


District of Columbia? A. Yes, sir. 
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Q. Now, in the operation of your railroad trains, do you supply 
as a part of the services to the general public, that is to say, those 


persons who ride your lines, any facilities other than the mere hauling 





of the individual from one point to another point? As for example, do 
you maintain any services whereby a person could obtain food? A. Yes, 
sir. 

* 


BY MR. WIXON: 


Q. Do you maintain such facilities either on your equipment or 





at your place within the District of Columbia? A. We operate dining 
330 cars in the District of Columbia, in trains. | 
Q. Is there any expense attached to the conducting of such an 


operation? A. Yes. 





MR. JONES: What year? This has been limited to 1953. 


MR. WIXON: All of these questions are related to the period 
| 


from 1949 to 1953. 
MR. JONES: I object to anything prior to August 6th, 1953. 


THE COURT: I will strike out all testimony as to costs of all 


services of any kind prior to August 6th, 1953. | 


BY MR. WIXON: | 





Q. Do you make any charges for the services you supply to 


members of the public and anyone else who may take advantage of it ? 








A. Yes. 

Q. Do you make any charges in the District of Columbia for 
any of the services you supply to members of the public? A. Yes. 

Q. Do you make any charges for the handling of baggage of 
passengers in the District of Columbia, in the terminal facilities ? 

* * cd 

331 THE WITNESS: I am not familiar with that, your Honor. Some- 
times we do and sometimes we don't, and whether we did in this period 
and what the nature of the charges are exactly I don't know. 

THE COURT: All right. 

BY MR. WIXON: 

Q. Do you make any charges for any food sold to the members 

of the public? A. Yes. 


Q. Do you make such charges for such consumption in the 


District of Columbia? A. Yes. 


Q. Do you make any charges for the hauling of freight or the 
hauling of passengers on your lines of railroad between points in the 
United States? A. Yes. 
$82 Q. Do you make any such charge for haulage in the District 
«Of Columbia? A. | We don't perform any haulage that is completely 
in the District but we charge for the service in the District that is part 


of 2 service both from within and without the District. 
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Q. So there could be no misunderstanding, if I boarded a Southern 


Railway Company train in the District of Columbia for the purposes of 
riding on that train to a point outside of the District of Columbia, am I 
charged by the Southern Railway Company for all the hauling which the 
Southern Railway Company did for me within the District of Columbia? 
A. Yes. 
* * 
CROSS EXAMINATION (Continued) 
BY MR. WIXON: 
Q. Mr. Davison, when we concluded for the noon cacaues we 
were discussing, I think, certain activities of the Southern Railway Compa- 
ny.» In this operation of its railroad lines, I believe you testified that at 
your ticket offices in the Southern Railway Company's building at 15th 
and K Streets, N.W. in the District of Columbia and at the Washington 
Terminal Corporation, that tickets are sold to persons desiring to ride 
on the facilities furnished by Southern Railway Company. Is that correct, 
sir? A. Yes. 
Q. Are those ticket facilities at the Washington Terminal Corpora- 
tion's Building referred to as Union Station, facilities which are maintained 
by the Southern Railway Company or are they facilities maintained by the 
Washington Terminal Corporation? A. Maintained by the Washington 


Termination. Corporation. 
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334 Q. The persons who sell tickets for passenger travel on Southern 
Railway lines at the Washington Terminal Corporation at Union Station, 
are those employees of the Washington Terminal Corporation or are they 
employees of the Southern Railway Company? A. I'm afraid I can't tell 
you, sir, I don't believe I know. 

Q. Does the’ Southern Railway Company at Union Station or its 
related places in the District of Columbia under control of the Washington 
Terminal Corporation have any employees for the purpose of conducting 
Southern Railway Company's business? A. Yes, in the dining car office 
in the Terminal Building, those are direct employees of Southern Railway 
Company. 

Q. Are there any other there who are in a supervisory capacity 
or in a managerial capacity or in a directing capacity at any of the facilities 
of the Washington Terminal Corporation? A. Yes, our crews for the 
passenger trains. 

Q. I beg your pardon? A. Our crews for the passenger trains in 
and out of the Washington Terminal are ourdirect employees. 

x * * 
335 Q. Now, are any meals served on any of the trains of the Southern 


Railway Company in the District of Columbia? I'm speaking of the physical 


location of the trains? I think we all understand that you furnish meals on 


other lines of the railroad? A. I think we answered that before, yes. 
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Q. You do dothat? A. Yes. 

Q: Do you serve any alcoholic beverages on Southern 
Company's passenger lines? A. Yes. | 
336 Q. Do you serve those beverages in the District of Columbia? 
A. Yes. : 

Q.. Do you make a charge for that, sir? A. Yes. 
337 BY MR. WIXON: | 

Q. Upon what, sir, do you base your charge for food and bever- 
ages served by the Southern Railway Company to its passenger traffic ? 
A. Cost of the service. | 
Q. Is there any element of profit involved in the charge? A. We 


haven't been able to get up to cost. 


Q. Is there any element of profit involved in the charge, sir? 


| 
| 


A. No, sir. 


Q. Is it bare expense -- 





THE COURT: He said no, no profit. 

BY MR. WIXON: | 
Q. May I ask you this, is there any element involved in your 
supplying of those two items, food and beverages, which is over aud 


above the cost to you of the actual items themselves ? | 





THE COURT: You mean the direct cost or the cost of supplying 


the service ? 
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MR. WIXON: Well, unless I know the other ends of it, I don't 
know, sir. The overall operation might result in an overall cost. 

THE COURT: I want to know, for instance, if you sell a small 
bottle of whiskey to a passenger, does it cost the passenger at that 
338 time more than the bottle itself cost? Do you know that answer? 

THE WITNESS: I think I can answer that. Yes, it does. 

MR. WIXON: There is an item over and above the direct cost 
of the item? 

THE WITNESS: More than the cost of the food or beverage fur- 
nished as a raw food product, yes. 

BY MR. WIXON: 

Q. What facilities are maintained by the Southern Railway Compa- 
ny in behalf of those persons who may ship freight over the lines of the 
railroad? What services do you perform, if any? A. We maintain offices 
where they can receive and file their waybills, known as agents offices. 
We advise with them about the cost of the service. If they want to know 
what it costs, we are prepared to tell them and we make arrangements 
to pick up the freight when they have it ready for us. 

* * * 
THE COURT: He wants to know whether there is pick-up service. 


Do you pick up freight ? 


339 THE WITNESS: Yes, sir, we do it through the Pennsylvania 
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Railroad and some trucking pick-up and delivery service. 





BY MR. WIXON: 


Q. If I, asa shipper in the District of Columbia, wish to ship 


freight over the lines of the Southern Railway Company to a point outside 

the District of Columbia, who would I see and what would I do in order to 
accomplish that objection and where wouldI go? A. You would go to this 
agent -- I don't know whether he is in the District of Columbia or Alexandria. 
We handle those things by mail and by telephone and where you have a regular 
line of business, frequently, there is no actual presenting eoureelt at a desk. 
It is a mail transaction. | 

Q. Let us assume I'm not a large shipper and that it just so happens 
I have some merchandise or articles which I want to ship. How would I go 
about it? Who wouldI call? Let me ask you this whole series of questions. 
Could I call your office at K Street? A. You could find an office in the 
telephone directory which you could do business with. | 

Q. Are you listed in the telephone directory? A. Yes, sir. 

Q. Do you give the various offices which handle your business in 
the District of Columbia? A. Yes, sir. | 
340 * * * 

Q. According to the telephone directory, you have a freight 


depot at 4th and Virginia Avenue, Southwest. I take it that is in the Dis- 





trict of Columbia. Is that right, sir? A. I don't know whether it is 
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right. I would have the same understanding of it that you do. That may 
341 be one of these joint offices. There was some one on the stand 
yesterday that referred to himself as a joint agent, but what you would do, 
if you call that office, we would take your business, I assure you of that. 

Q. Joint agent, I take it, is some one who is employed by several 
lines of railroads to handle the business for the several lines for which 
he is an agent? A. That is correct. 

Q. Do you know how many agents you have in the District of 
Columbia for such type of business? A. No, sir, I didn’t even know we 
had one. 

Q. You make charges, I believe, for freight shippers as well 
as for passengers who travel on the lines of the Southern Railway Compa- 
ny? A. Yes, our principal business is freight. 

ok * 
BY MR. WIXON: 
Q. Is any procedure used in determining what the charge will 


be made for services provided by the Railroad Company? Is there any 


procedure which is followed or used in ascertaining what charge will be 


made by the Company for the services performed by the Company, whether 
passenger or freight? A. Yes, there is. 
Q. Do you take into account in connection with the determination 


of charges to be made or the hauling of freight or passengers the expenses 
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| 


of the operations of the railroad? A. They are taken into account. 
* * * | 
344 THE COURT: To save time, I am going to let him aaraee: I 
don't see the materiality at this point. Will you answer that question, 
whether the regulatory bodies fix a rate so as to permit you to = a 
profit ? 
THE WITNESS: They try to allow us enough on the freight to 
make up for the loss on the passenger and sometimes it works but and 
sometimes it doesn't. 
THE COURT: There you have it, Mr. Wixon. 
MR. WIXON: Are there any expenses of the Railway Company 
observed in its operation which are not taken into account in the fixing 


of the charges to be made to passengers or to shippers of freight ? 


MR. JONES: Your Honor, I object to this. He is getting into 


the Interstate Commerce Commission -- 





THE COURT: I am going to sustain the objection. 

MR. WIXON: Is it not a fact, Mr. Davison, that the ieee 
made by the Railroad Company for freight hauling and for passenger 
travel are fixed on the basis of services rendered those passengers and 
those shippers of freight to the extent that expenses are incurred in 
furnishing those services and to the extent that the Company is permitted 


345 to recover not only those expenses but a certain element which 
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will represent profit to the Corporation on its operations ? 
MR. JONES: Same objection. 
THE COURT: I will sustain the objection. 
MR. WIXON: When you make a charge for the carrying of 


passengers and freight in the District of Columbia, isn't it a fact that 


that charge also represents a charge for the services performed outside 


the District of Columbia based upon expenses outside the District of 
Columbia ? 

MR. JONES: Justa minute. I can't understand that question. 

THE COURT: I can't understand it either. Mr. Wixon, what did 
you mean by that? 

MR. WIXON: I mean simply this, that when a charge is made by 
the Company to carry me from Union Station in the District of Columbia 
to Richmond, Virginia, I believe the Company's lines -- 

THE COURT: (Interposing) Not to Richmond. 

MR. WIXON: Doesn't go to Richmond? 

THE COURT: Doesn't go there. 

MR. WIXON: Let's say Charlottesville, does it go there? 

THE WITNESS: Yes. 

MR. WIXON: To Charlottesville, Virginia, that the charges you 

make to me'and the amount I pay for being carried from Union 





109 
Station to Charlottesville, Virginia, represents the sum of two anes 
the expenses for that operation in the District of Columbia, as well as 
over the lines of the Railroad in Charlottesville, Virginia and other 
expenses incurred in the maintenance of a railroad system and ie element 
of profit on the operation of carrying me from Union Station to Charlottes- 
ville, Virginia? | 
THE COURT: In other words, is your point that accounting services 
and managerial services are taken in, whoever fixes the rates, are taken 
into consideration ? 
MR. WIXON: In fixing the rates, two elements are preent, all 
expense items of the operation of a railroad or this Company could not 
operate -- | 
THE COURT: (Interposing) Of course, Mr. Wixon, I think every- 
body knows it, but go ahead. Mr. Witness, you answer the question. 
THE WITNESS: No, sir. 
THE COURT: All right, Mr. Wixon, that is the answer. 
BY MR. WIXON: | 


Q. What items are not taken into account then, sir? 


THE COURT: He didn't say any were taken into account, 


MR. WIXON: He said they were not. | 


THE COURT: But you say, "What items are not?" You 


by that that some of them are. 








110 
347 MR. WIXON: No consideration, sir, as I understand your answer, 
is given to the charges which are made to passengers traveling between 


Union Station and Charlottesville, Virginia or freight hauled between those 


points to any of the elements of expense incurred in the operation by the 


Southern Railway Company of a line of railroading, is that correct, sir? 

MR. JONES: Your Honor, this is going into interstate commerce, 
what our charges and what our expenses are controlled by Interstate 
Commerce Commission. 


MR. WIXON: I thought we were trying a case on elements involved 


THE COURT: Mr. Wixon, I think it is a matter of common 
knowledge that all rates, especially in interstate commerce and in many 
instances, intrastate commerce, are fixed by the Interstate Commerce 
Commission, after hearing, and in regard not only to expenses and costs 
of the immediate railroad, but often times by the cost of his competitor, 
and so forth, and the Southern Railroad doesn't fix the rates. 

MR. WLXON: Maybe-- 

THE COURT: (Interposing) You ask him what the Interstate 
Commerce does? It is a matter of common knowledge and law. 

MR. WIXON: I certainly beg to differ with your Honor on that 


score. This witness, I understand, testified to the contrary. 
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348 THE COURT: He is testifying as to what the Southern Railway 


does. He is not testifying or attempting to testify what procedure 


Interstate Commerce adopts in fixing rates. 


MR. WIXON: Doesn't make any difference, sir, his rates for 


that purpose -- 
THE COURT: (Interposing) Not his rates in the sense he can 


fix them or knows how to fix them. He doesn't fix them. Southern Rail- 





way has to follow the rates fixed by the Interstate Commerce with respect 
to tariffs. : 
MR. WIXON: May I proceed, your Honor, and then I wish your 
Honor would then, for my purposes, which are not at at all subtle, express 
yourself as to whether you will take it as though proved that those items are 
involved because the witness says no, and I think your Honor added to him 


certain elements which he didn't speak of. 


THE COURT: Mr. Wixon, if you think it is important to your case 





and want to know the procedure that the Interstate Commerce adopts in 
fixing rates and any particular rate, for instance, I think you could probably 
get that from Interstate Commerce, and whether it is material will be 


decided at the time the evidence is offered. I don't think this witness is 


competent to testify on that. 
BY MR. WIXON: 


Q. Mr. Davison, does the Southern Railway Company, from time 








112 
to time, make applications to the regulatory body which has control over 
349 it, rates charged by the Southern Railway Company for freight 
and passenger traffic -- 
THE COURT: (Interposing) Let's limit it to the years involved. 
MR. WIXON: All of this questioning is to that. Will the reporter 
please read that part of the question on record. 
(Whereupon, the reporter read the portion of the question. ) 
MR. WIXON: (Continuing) -- for increases in such charges, per- 
missible charges? 
THE WITNESS: Yes. 
BY MR. WIXON: 


Q. Do you, in order to sustain your request for an increase in 


the charges which you can make to passengers and freight shippers, 


indicate the expenses of the Railroad Company which justify such an 
increase ? 

MR. JONES: I object to this, your Honor. 

THE COURT: I will sustain the objection. I don't think it is 
material in this case. We are only concerned with two things, as far 
as the operation of the rate is concerned: How much did the Southern 
Railway charge for service performed in the District with respect to 
the years 1949 to August 6, 1953, and what was the cost of the services 


performed in the District of Columbia from August 6, 1953 to December 
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31, 1953? This doesn't throw any light upon it at all. 


350 MR. WIXON: Isn't it a fact, Mr. Davison, that the charges made 


by the Company for the services performed of all kinds are based not 
exclusively but substantially upon the expenses of the railroad in providing 
those services ? 
MR. JONES: Same objection. 
THE COURT: I will sustain them. 
MR. WIXON: Does the Railroad Company do any work in the Dis- 
trict of Columbia? 
THE COURT: What do you mean "work"? 
MR, WIXON: What the regulation means. 
THE COURT: It says, “working services." 
MR. WIXON: If your Honor please, the regulation uses the word 
“work. " | 
THE COURT: What do you mean by "work"? You must have some- 
thing in mind or you wouldn't ask the question. What do you mean "work"? 
There are all sorts of things in "work". Work is running a railroad. The 
running of the railroad over the tracks is work. 
MR. WIXON: My philosophy about the word "work" is along the 
lines of your Honor's, that is, simply running a railroad is work. 
THE COURT: All right. | 


MR. WIXON: And running a railroad's work comprises all of the 
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elements which go to running a railroad, including the hauling of passengers 
by railroad crews, the maintenance of its equipment, the keeping of its 
351 records, the supervision of its employees, the operations of its 
buildings of all kinds, the maintenance of its track, and the like, that is 
what I understand to be meant by the word "work". I take it that is con- 
sistent with your Honor's ? 

THE COURT: Now you want to know whether he books in the Dis- 
trict and whether he has any managerial services? 

MR. WIXON: I'm asking him if they do any work? 

MR. JONES: He has testified to all that. 

THE COURT: As Mr. Wixon has expressed the word "work" 
do you do any in the District? 

MR. JONES: Your Honor, the witness has testified. 

THE COURT: I'm trying to save time. You heard what Mr. 


Wixon means by “work", do you do any work such as bookkeeping, and 


so forth? As you testified, your answer is yes? 

THE WITNESS: Yes, sir. 

THE COURT: There you have it, Mr. Wixon, he has already 
testified. 

MR. WIXON: What work do you do? 

THE COURT: He has gone in that and told you everything they 
do in the District. 
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MR, WIXON: Do I understand that your Honor understands that 
all those things he has testified to such as maintenance of the atfices, the 
maintenance of the crews, if any, all that constitutes work? 
351 THE COURT: No, you called it work. I merely used that so the 
witness would know what you were talking about. You called it work. I 
don’t call it work in respect to the regulation. I suppose if the president 
of Southern Railway goes down and has a desk, he is working, and the 
ticket agent, when he sells, is working? | 


MR. WIXON: Does it constitute -- 


THE COURT: (Interposing) I don't consider that the Corporation 


is working. 


-MR. WIXON: I would say, sir, there is some question in my mind 


| 
| 


whether the officers and employees ought to be paid. (Laughter) 


THE COURT: I'm not concerned with your merriment, I want to 
proceed with this case and not take a long -- 
MR. WIXON: (Interposing) I haven't been on it very long. 

THE COURT: You have been on it too long. Too many questions 

have been asked. | 
BY MR. WIXON: 

Q. Does the Corporation engage in any commercial seit in 

the District of Columbia, Mr. Davison? A. Yes. 


Q. What commercial activity does it engage in? A. Carrying -- 
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MR. JONES: (Interposing) This is calling for a conclusion, your 
Honor. 
352 THE COURT: I think commercial activity is -- 


MR. JONES: It is a legal conclusion. Let him tell what he is 


asking for. 
THE COURT: I think commercial activity is not a legal conclusion. 


He can answer the question. 
THE WITNESS: Carry passengers and freight for hire. 
BY MR. WIXON: 

Q. Do you solicit any business in the District of Columbia? A. 
Yes, sir. 

Q. Do you have employees for that purpose? A. Yes, sir. 

@. How many, if you know, sir? A. I do not know, sir. 

Q. Do you have any agents in the District of Columbia? A. I 
think I said once before that I didn't know whether we had freight agents. 
I don't know exactly what kind of agents you mean. 

THE COURT-| You have passenger agents, don’t you? 

MR. WIXON: I don't care to get into that. 

THE COURT: You do have a passenger agent, Mr. Witness, 
in the District of Columbia? 

THE WITNESS: I think we do; yes, sir. 


MR. WIXON: Would your Honor indulge me, please. 





354 THE COURT: Yes, sir. 
BY MR. WIXON: 
Q. Mr. Davison, does the Southern Railway Gonias maintain 
any separate schedules or records of the charges it made arte the 


years 1949 to 1953 inclusive or services rendered by that Company in 


the District of Columbia? A. I believe we have a record of the charges 


made for the passenger service but not for the freight. 





Q. How did you arrive at that record or that schedule 
Passenger record, passenger service. | 
Q. What method was used to determine ? 


THE COURT: Mr. Witness, I don't think you seeieatian the 





question. Do you have any record for the services performed within 
the confines of the District of Columbia segregated from the rest of 
the service? Let's say, for instance, take the example Mr. Wixon 


gave you of a passage from Washington to Charlottesville, Virginia, 





do you have any records segregating the proportion of that charge 
that relates to the area in the District of Columbia? : 
THE WITNESS: Yes, sir. 
THE COURT: You do, sir? 
THE WITNESS: Yes. 
MR. WIXON: You do have such a record? 


THE WITNESS: Yes. 








BY MR. WIXON: 

Q. How was that record kept? A. Kept on a mileage basis. 

Q. In other words, you take the number of miles that the passengers 
travel and you divide that into an item to get the charge, is that right? I'm 
not trying to fence with you. A. We have a charge for the trip from Wash- 
ington to Charlottesville, and we divide it between the District of Columbia 
and Virginia on the basis of the miles traveled in each jurisdiction. 

Q. Do you have any direct accounting for the charges made for 
services performed in the District of Columbia or work done in the Dis- 
trict of Columbia? 


THE COURT: What do you mean? 


MR. WIXON: On the Eastern, on an allocable basis by dividing 


mileage into amounts? 

THE WITNESS: We don't. 

MR. WIXON: You keep a record of the charge you make for the 
service performed rather than taking the total of the charges and dividing 
that item by the number of miles over which passengers travel in your 
lines of railroads from the District of Columbia? 

THE COURT: Do you account for it on any other way except 
allocation on a mileage basis? 

356 THE WITNESS: Our basic record is the ticket list, as we call 


it. That is our basic record of our passenger revenue. 
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THE COURT: Let's take the example he has given you. You 

say that you allocate to the District of Columbia certain piooortivns based 
on the mileage within the District of Columbia. Do you have any other 
accounting, any other method of allocating to the District of Columbia ? 

THE WITNESS: None whatever. 


MR. WIXON: I beg your pardon? 





THE WITNESS: None whatever. 
BY MR. WIXON: | 

Q. Do you make any charges, as you testified, for meals, bever- 
apen both alcoholic and nonalcoholic, do you keep or do you have any 
records, any schedules of the amounts charged in the District of Columbia 
to persons of your lines of railroad for those services? A. I'm not 
familiar with those records. | 

Q. Now, with respect to freight, do you keep any records or do 
you have any accounting for the charges which you made in the District 
of Columbia for work done or services performed for the passengers in 


the District of Columbia? I don’t mean passengers, I mean the shippers 


in the District of Columbia? A. We do not have any records of revenue 


for service performed in the District. | 
357 THE COURT: You mean no ailocation? ! 
THE WITNESS: No, sir, we don't mean that. We made it for the 


purpose of this case but we have no regular record of thai. 








BY MR. WIXON: 

Q. Do you know, Mr. Davison, what in fact were the charges 
made to passengers or to shippers of freight for the services and the 
work you performed in the District of Columbia? 

MR. JONES: Do you mean the amounts? 

THE COURT: Amounts or years? 

MR, WIXON: Amounts ? 

THE COURT: You mean for the years -- 

MR. WIXON: 1949 - 1953 exclusively ? 

THE COURT: Can he sit here and tell you amounts they charged 
for freight and passengers during the years? 


MR. WIXON: He gave us a lot of other figures. 


THE COURT: He gave you some very isolated items such as 


five items of interest. 

MR. WIXON: He can or he can't. 

THE WITNESS: No, sir. 

MR. WIXON: Is it available in fact? 

MR. JONES: I will go further than that. It will be put in by the 
next witness. 
358 MR. WIXON: It will be very helpful. 


THE COURT: Go ahead. 





BY MR. WIXON: | 
Q. Can you ascertain, as a fact, without using some method 


of allocation ? 


MR. JONES: I don't understand that question. . Can he ascertain 





the revenue of passengers without what ? 
THE COURT: Let me see. Mr. Wixon, do you mean can he or 
anyone else who is available say that was the actual cost or the charge 


made, say, for three-tenths of a mile in the District or a mile/and eight- 





tenths ? 
MR. WIXON: For services performed. | 
THE COURT: And determine it other than by an arbitrary -- 
not an arbitrary -- | 
MR. WIXON: (Interposing) It might be arbitrary or reasonable. 
THE COURT: (Continuing) by allocation or apportionment ? 
MR. WIXON: In other words, do they have a record of what 


charges were made or do they have to determine those charges on some 


basis of allocation ? 


THE COURT: He has already answered. He said with respect 





to passengers, the records show an allocation by miles. With respect 
to freight, the records have no allocation, but they have prepared an 
allocation for this case. 


Now, that is the answer. 
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359 MR. WIXON: He didn't say. 

THE COURT: He says he has no other records than that. 

MR. WIXON: Is that a fact, sir, you have no other records? 

THE COURT: No other accounting. 

MR. WIXON: No other accounting records which would display 
that or reveal it? 

THE WITNESS: That is correct, sir. 

BY MR. WIXON: 


Q. In other words, you would have to make a computation, is 


that right? A. The computations have already been made on passengers. 


Q. You would have to make a computation in order to get that 
result? A. Which result, sir, passenger or freight? 

Q. These charges? A. Which one, sir, there is a distinction. 

Q. Freight and passengers or either? A. As to passengers, we 
already have it. It is a matter of our regular record keeping. As to the 
freight, we do not have it and a computation had to be made. 

THE COURT: What Mr. Wixon meant, in any event, it is an 
allocation process. You assume that each mile proportionately bears 
the same expense and so forth and you divide it up according to miles. 
That is what he means. It is by allocation process and you do not know 
360 the exact costs as each turn of the wheel goes along the track? 


THE WITNESS: Well, the passenger fares are built up that way. 





* * * 


| 


MR. JONES: Your Honor, yesterday, Mr. Reynolds, ‘Chief 
Clerk of the Joint Freight Agents office was on the stand and Ee excused 
him. He was going to come back. He is back here. I have no further 
questions for him, but I don't think Mr. Wixon had any chance to cross- 


examine him. 


361 Whereupon, 

EVELETH REYNOLDS 
was recalled as a witness, and having been previously duly an: 
resumed the stand and testified further as follows: | 


THE COURT: You receive your salary from what Company? 





THE WITNESS: Pennsylvania Railroad. 


THE COURT: Do you receive any salary from Southern Railway ? 


THE WITNESS: No, sir. 
THE COURT: Do you know who pays the salary of the General 
Agent, Freight Agent? | 

THE WITNESS:. All exmployees of the freight station are paid 
by the Pennsylvania Railroad. 

THE COURT: Do you know whether any of the other lines pay 
any salary at all? 


362 THE WITNESS: Not directly; no, sir, they do not. 
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THE COURT: You do consider yourself as an agent for Southern 
Railway ? 


THE WITNESS: As a representative for Southern Railway as 
receiving freight. 


THE COURT: So if I go to ship a carload of freight, I contact 
the General Agent there at that office? 


THE WITNESS: That is correct. 


THE COURT: And he would take care of it for me? 


THE WITNESS: Give you a Southern Railway receipt. 


* * * 


BY MR. WIXON: 


Q. You handle the business, I believe, of Southern Railway 
Company? A. In Washington; yes, sir. 


Q. If I called you up on the telephone and said to you, "I would 


like to ship some merchandise or other items by the Southern Railway 


Company, " would you handle that for the Southern Railway Company ? 
363 A. We would. 


Q. Is that vour practice? A. Yes. 


Q. Now, if something went wrong with that item, couldI 
complain to you about it? A. You could. 


Q. Could I complain to Southern Railway Company about it? 
A. You could. 
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MR. WIXON: That is all. 

THE COURT: Suppose I'm up here on F Street and I waht to ship 
some goods over Southern Railway, would you send up and get it from 
me if I asked you? : 

THE WITNESS: If they were in the category of free pick-up, we 
would. | 

THE COURT: Suppose it was? 

THE WITNESS: We would, yes. 

THE COURT: What would you send? 

THE WITNESS: We would send our contract drayman. | 

THE COURT: A what? | 


THE WITNESS: Contract drayman. 





THE COURT: Drayman? 

THE WITNESS: Yes. 

THE COURT: Who would pay? 
THE WITNESS: Southern Railway. 
THE COURT: You would bill Southern Railway for that ? 
THE WITNESS: No, that is handled on a monthly report basis. 


That pickup charge is struck from the revenue. 





THE COURT: What do you mean? 


THE WITNESS: If we charge you $2.50 to haul that shipment, we 


pay the dray company his portion out of that $2.50. It doesn't affect the 








rate at all, the pickup charge. 

THE COURT: What do you do with the $2.50, render a bill against 
Southern Railway ? 

THE WITNESS: We charge ours to Southern Railway. 

THE COURT: When you say, "We charge ours....," that doesn't 


mean anything. Let's suppose I'm on this list where you have a pickup 


and you send a dray, a contract dray, andhe charges $2.50 for the trip. 


You pay the drayman, don't you, $2.50? 

THE WITNESS: No, he doesn't get the whole $2.50. We get our 
revenue out of the $2.50 also. 

THE COURT: But you pay him something ? 

THE WITNESS: That is right, contract rate. 

THE COURT: Say you pay him $3.00? 

THE WITNESS: Yes, sir. 

THE COURT: Then, how do you charge the Southern Railway 
for that service? It is going on Southern Railway lines. What do you 
do with it? 

365 THE WITNESS: Southern Railway settles once a month on 
tonnage. 

THE COURT: With whom? 

THE WITNESS: Contract drayman. 


THE COURT: They settle direct with him? They don't settle 





with you? 
THE WITNESS: No, sir. 


x * * 


MR. JONES: You charge the Southern Railway Company ? 





THE WITNESS: We take credit from Southern Railway Company 


for it, yes, for the money paid out. 


MR. JONES: Southern Railway Company doesn't pay the Drayage 


Company anything directly ? 
366 THE WITNESS: Yes, we pay the Drayage Company with Southern 
Railway money. | 
MR. JONES: It is done through the General Agents office? When 
you say "we, "* you mean as the Joint Agent ? 
THE WITNESS: That is right, by charge. 
BY MR. WIXON: | 
Q. What do you mean by charge, sir? You spoke of a charge 
in response to his Honor's question? A. I'm talking about from an 
accounting standpoint. The money we pay out we must get credit for, 


i 
i 
| 
| 


somewhere as an agent. 


Q. You charge somebody for that? A. No. | 
Q. You don't charge? A. Charged to the account, no money 
involved. | 
Q. You get that charge later by reimbursement? A. ‘That 


| 
| 
| 








is right. 


Whereupon, 
WILLIAM LUCKET 
was called as a witness and, being then and there duly sworn, assumed 
the witness stand and, upon examination, testified as follows: 
367 * coe * 
DIRECT EXAMINATION 
BY MR. JONES: 
* * * 
Q. Are you an employee of Southern Railway Company, Mr. 
Lucket? A. I'm a former employee of the Southern Railway Company. 


Q. Are you retired now? A. Yes, sir. 


Q. When did you retire? A. April 1, 1954. 


Q. At the time of your retirement, what position did you hold 
with Southern Railway? A. I held the position of General Auditor. 
Q. How long had you been General Auditor of the Company ? 
A. Since February 1, 1932. 
cc * x 
368 Q. Who was the General Auditor and who was the General 
Auditor’s immediate superior in the years 1943 to 1953? A. I was 


the General Auditor during that period. 
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Q. Who was your immediate superior? A. Mr. T. H. Seay, the 


Comptroller. 





Q. Will you state what the duties of the General Auditor are? 
A. - Subordinate to the Comptroller and has general jurisdiction, general 
supervision and administration over the entire Accounting Department 
of the Southern Railway Company. | 
_Q. Are the accounts and revenues of expenses kept in the Southern 
Railway Accounting Department? A. Yes, sir, they are kept in the Atlanta 
office. | 
Q. Atlanta office? A. Under the jurisdiction of a local auditor 


there. 


Q. To whom is the local auditor responsible? A. To/the General 





Auditor. 
369. Was that true in the years 1949 to 1953? A. It was. 


Q. Were there records made and kept during those years of all 





revenues, operating revenues, and all operating expenses of Southern 
Railway Company? A. There were. | 


Q. Who was responsible for the making and keeping of those 


records ? 


* * * 


MR. JONES: I asked who was responsible for keeping them. Was 


it the General Auditor ? 








THE WITNESS: Yes, sir. 
BY MR. JONES: 
Q. Among the records that you kept during those years, did you 
keep any records with respect to revenues and expenses by miles? A. We 
kept it by states and the basis of the proratio in many instances was miles, 


ton miles, or passenger miles, train miles. 


Q. That is the way the expenses and revenues were both kept? ~ 


370 A. Yes, sir. 

Q. Now, were their mileage records kept as to the operation of 
equipment? A. Oh, yes. 

Q. Was that kept by the General Auditor's office? A. No, they 
were kept by the Superintendent of car records in Atlanta, Georgia, who 
is an officer of the Transportation Department. Insofar as the records 
he kept that affected accounts, he was subordinate to the Accounting 
Department. 

Q. Were all of those several accounts brought up to and 
ultimately presented to the General Auditor for recording? A. That 
is right. 

* 
BY MR. JONES: 


Q. Are the records kept by the General Auditor? A. Yes. 
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371 MR. JONES: Will you please mark these exhibits. 


(Petitioner's Exhibits 15-A &B 
through 24 - A&B, were marked 
for identification. ) 


BY MR. JONES: | 


Q. Mr. Lucket, I show you Petitioner's Exhibit marked 15-A 


and 15-B for identification and ask you if you can identify those photo- 





static copies? A. Yes, I can. 


Q. What are they, sir? A. This is a summary record. It is 


a photostatic copy of a record of revenues, expenses and taxes for the 
Southern Railway Company for the year ended December 31, 1949. 

Q. That is 15-A. What is 15-B, sir? A. 15-Bisa photo- 
static copy of the record of Southern Railway's revenues, senueies, 
taxes, joint facility accounts allocated to the District of Columbia for 
the year ended December 31, 1949. 


THE COURT: Is that a photostatic copy of an original record? 





THE WITNESS: Yes. 


MR. JONES: The originals are available, your Honor. 


THE COURT: I'm not passing on that. | 
372 BY MR. JONES: | 

Q. 16-A and 16-B? Please identify those as niotoetads 
copies. A. These are similar photostats of records of revenues and 


expenses of Southern Railway Company for the year ended December 
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31, 1950, and allocation of such revenues and expenses to the District of 
Columbia for the year ended December 31, 1950. 

Q. The latter one you mentioned was 16-B, was that right, sir? 
A. Yes, sir. 

THE COURT: Freight and passenger both? 

THE WITNESS: No, freight revenue allocated to the District. 

THE COURT: Just passenger? 

THE WITNESS: Passenger revenue. 

THE COURT: All right. 

BY MR. JONES: 
Q. Mr. Lucket, 17-A, would you identify that, please? A. 17-A 


is a photostat copy of the original record of Southern Railway Company's 


revenues, expenses, joint facility charges and taxes for the year ended 


December 31, 1951. 
Q. 17-B? A. 17-Bisa similar compilation of the allocation 
of such revenues and expenses to the District of Columbia. 
373 THE COURT: Excuse me, these are all for identification only? 
MR. JONES: At this time. 
THE WITNESS: Year ended December 31, 1951. 
BY MR. JONES: 
Q. I show you Petitioner's Exhibit 18-A and ask you to identify it? 
A. 18-A is a photostatic copy of an original record of revenues and ex- 
penses of Southern Railway Company for the year ended December 31, 1952. 
Q. And B, 18-B? A. 18-B is a similar record showing the 
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allocation, revenues and expenses to the District of Columbia for the 
year ended December 31, 1952. | 

Q. I show you Petitioner's Exhibit 19-A and ask you to identify 
it, Mr. Lucket? A. 19-A is a photostatic copy of Southern Railway 
Company's original record of revenues and expenses, joint facility, 
rents and taxes for the year ended December 31, 1953. | 

Q. And19-B? A. 19-B is a similar statement showing the 


allocation of such revenues and expenses to the District of Columbia 





for the year ended December 31, 1953. | 
Q. Mr. Lucket, I now show you Petitioner's Exhibit 20-A and 
374 20-B, marked for identification, and ask you if you will identify 
those, please? A. This is a photostatic copy of Southern Railway Compa- 
ny's record of train miles, locomotive -- | 
Q. (Interposing) What is ita recordof? A. Train miles, loco- 
motive miles and car miles, tons handled, tons one mile, revenue 


passengers carried, and revenue passengers carried one mile. 





Q. Is that tons handled or tons hauled? I think you said “handled” ? 


A. It is handled. The caption says, "Tons Hauled.” It is the same thing, 


and it is for the period ending December 31, 1949. | 
Q. It is the full Company? A. Yes, sir. 
Q. What is 20-B? A. 20-B is a similar statement 


THE COURT: What is it, photostatic copy? 








THE WITNESS: Yes, sir. 

THE COURT: Of what? 

THE WITNESS: Of the record of train, locomotive and car miles, 
tons handled, tons one mile, revenue passengers carried and revenue 
passengers one mile, That is a general heading of the statement and, 
of course, all items are not in each sheet. This is the allocation for 


the year ended December 31, 1949. 


375 Q. Now, Mr. Lucket, 21-A, will you identify that? A. 21-A 


is a photostatic copy of Southern Railway Company's original record 

of train, locomotive and car miles, tons handled, tons one mile, revenue 
passengers carried, and revenue passengers carried one mile for the 
year ended December 31, 1950. 

Q. And 21-B? A. 21-B is a similar record showing the alloca- 
tions wherever applicable to the District of Columbia for the year ended 
December 31, 1950. 

Q. 22-A, Mr. Lucket? A. 22-A is a photostatic copy of Southern 
Railway Company's record of trains, locomotive and car miles, tons 
hauled, tons one mile, revenue passengers carried and revenue passengers 
carried one mile for the year ended December 31, 1951. 

Q. And 22-B? A. 22-B is a photostatic copy of the similar 
records showing the allocation applicable to such items for the District 


of Columbia for the year ended December 31, 1951. 
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THE COURT: That is just passenger allocation or freight, too? 


THE WITNESS: Well, it is a passenger allocation of se 
THE COURT: (Interposing) To the District of Columbia? 
THE WITNESS: Yes, sir. | 
THE COURT: No freight allocations? 
THE WITNESS: No freight allocations. 
BY MR. JONES: 
@. Now, Mr. Lucket, Petitioner's Exhibit 23-A? A. 23-A is 
a photostatic copy of Southern Railway Company's original records of 
trains, locomotive and car miles, tons hauled, tons one ental! revenue 
passengers carried, and revenue passengers carried one mile, for the 
year ended December 31, 1952. 
Q. And 23-B? A. 23-B is a photostatic copy of similar records 
showing the allocations wherever applicable to the District of Columbia 
to the year ended December 31, 1952. 
Q. And 24-A, Mr. Lucket? A. 24-A is a photostatic copy of 
Southern Railway Company's original record of train, locomotive and 
car miles, tons hauled, tons one mile, revenue passengers carried, and 
revenue passengers carried one mile for the year ended eee are 31, 
1953. 
Q. And 24-B? A. 24-B is a photostatic copy ofa sifnilar record 


showing the allocations where applicable to the District of Columbia for 


| 
| 
| 
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the year ended December 31, 1953. 

THE COURT: Mr. Lucket, when you say "revenue, ” is that the 

gross revenue ? 

THE WITNESS: Yes, sir. 

THE COURT: That is not the net? I mean, that is what you 
charge the passenger ? 

THE WITNESS: That is right. 

THE COURT: All right. 

THE WITNESS: It is gross except that it is reduced by any ticket 
refunds. 

THE COURT: Oh, I understand. 

Before you show those exhibits to Mr. Wixon, Mr. Lucket, do you, 
of your own knowledge and from your experience as the chief auditor of 
the Southern Railway during the years involved, recognize that or know of 
your own knowledge that these papers are photostatic copies of those 
records ? 

THE WITNESS: Yes. When I was asked to participate in this 
case, I went down to the office and examined the records that were made 


under my jurisdiction -- 


THE COURT: (Interposing) Were they made in the ordinary 


course ? 


THE WITNESS: Made in the ordinary course of business from 





month to month. 
THE COURT: And you had photostatic copies? | 
THE WITNESS: Had photostatic copies made and compared them 


with the originals to see they were photostatic copies. 


x * * 


378 MR. WIXON: I understand, your Honor, there was a tender of 


these ? 
THE COURT: Yes. | 
MR. WIXON: I wish to object to their receipt on the ground 

there are no books and records to support these items and that with 

respect to this present case, up to the present time, no books and 

records were introduced in evidence before your Honor to support any 

of the facts which are represented to be contained in certain documents 

that your Honor has admitted in evidence over objection. This is merely 

another group of papers without any supporting data or material whatsoever. 
As I understand the identification of them, and as they appear, 


they are summarizations of items taken undoubtedly from the books of © 





account of the Southern Railway Company, which were in turn, I presume, 
based upon subsidiary data and material which are not before the Board. 
Moreover, they purport to be allocations insofar as certain ot these 

379 exhibits for identification are concerned, to the District of Co- 


lumbia arbitrarily on a basis, as I understand it again, of mileage as 
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determined by the Railroad Company for its passenger service. They 
are, therefore, objectionable on two grounds: First, they contain an 


argument which is that the allocations are correct because they were 


allocated, therefore, they must be correct, not that they are in fact 


correct as representing what I understand to be before your Honor which 
is determining the question of regulatory assessment of taxes. 

Second, that they are in fact summary sheets without supporting 
data and there are no books or records before your Honor which would 
permit either your Honor or myself to inquire with respect to the accu- 
racy of the sheets. 

* * ok 

THE COURT: All right. Mr. Jones, there is one thing that 
worries me about these exhibits. I know there has been proven here 
by the vice president that the allocation was made with respect to passen- 
ger charges on the basis of mileage. But, there is no testimony here, 
380 so far, that the allocations appearing in these exhibits were made, 
assuming now made on mileage, made on any particular mileage. 

Now, let’s assume that actually they are made on ten miles. 

Let's say the man who made that computation, figured there were ten 
miles of track in the District of Columbia over which the Southern Railway 
drew passengers. Or, let's say a man who assumed that mileage was 


half a mile, would it be fair? So far, I don't know what those exhibits 
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show except that some allocation was made and you said that you were 
going to introduce them and assume in the introduction that one point, 


eight-tenths of a mile or some other mileage was the actual length over 


which the Southern Railway hauled freight and passengers in the District 





of Columbia. | 

Now, I think if we are coupled up to that assumption, I would 
be inclined to receive them in evidence, but I don't think it shows the 
mileage. 


MR. JONES: It does show how many miles are used. 


THE COURT: I'm going to overrule your objection, Mr. Wixon, 
and receive them in evidence. | 
MR. WIXON: May I inquire of your Honor, and I think I am 
perfectly right in this, as to what purpose they are received for ? 
THE COURT: They are received in evidence to show the charges 
381 that the Southern Railway made for the services performed in 
the District of Columbia during the taxable years involved. | 
MR. WIXON: They weren't offered for that purpose, var 
Honor, and are not so headed. | 
THE COURT: Counsel didn't announce for what purpose. 
MR. WLIXON: Then I don't believe your Honor can assume that. 
THE COURT: I gave him credit for being a good lawyer and I 


assume that he offered them for the very issue that is here, that we 
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have been talking about here. I don't think every time he offers a piece 
of evidence, he has to say, "I want to prove my case.” 

The issue here, as announced, is that charges were made for 
transportation or passenger and freight in the District of Columbia during 
the taxable year and I assumed that was the purpose of these. 

MR. JONES: They are offered for that purpose and also, of 
course, the mileage records, that is, the last five that went in are offered 
as to the mileage traveled, both within and without the District of Columbia, 
of freight and passengers. 

* * * 
382 | MR. WIXON: May Lask your Honor, if your Honor rules for this 
purpose on the designation of revenue and also may I call your Honor's 


attention to the fact that there are expenses involved here which were 


deducted, that if your Honor now takes that position, that I can be clarified 


that the word "revenue" is synonomous with the word "charges, " and that 
the substitution in the regulation of the word "revenue, * would make it 
read, "revenues for work done or services..." 

THE COURT: No, Mr. Wixon. 

MR. WIXON: It is synonomous? 

THE COURT: No, Mr. Wixon, you are mistaken on it. I took 
particular pains to ask the witness whether or not the use of the word 


"revenue" didn't mean the actual charges made to passengers and he 
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said it did. Of course, he said if they happened to refund a ticket, of 


course, that was deducted. That is so obvious, we needn't waste any 


time on that, so it isn't revenues, it is charges made. The witness 


has so said. 





MR. WIXON: Will your Honor look at those items and observe 
383 there are expenses deducted? | 
THE COURT: The witness testified that the item of revenue has 
no deduction in it except from the refund of fares. | 
Now, if there is any question about it, we will explore it. 
MR. WIXON: Your Honor, those documents are rather more 
involved than a mere recitation of what is denominated to be revenue. 
THE COURT: Mr. Lucket, am I correct that where the revenue 
is shown on those papers, that it reflects the charges made for transporta- 
tion without any deduction of expenses ? 
THE WITNESS: That is true. 
THE COURT: All right, I am going to receive them in evidence. 
They may be used by any individual for any legitimate ouipose 
(Petitioner's Exhibits 15-A, B 


through 24-A-B were received 
in evidence. ) | 


* * 
CROSS-EXAMINATION 
BY MR. WIXON: 
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Q. Mr. Lucket, how do you make a charge for service performed 
on a railroad operation? A. The charges are based on tariffs on file 
384 with the Interstate Commerce Commission and several State 
Commissions in respect to intrastate traffic. 

Q. Intrastate as well as inter? A. Interstate tariffs are approved 
by the Interstate Commerce Commission. 

Q. What goes into determination of those charges? 

MR. JONES: Objection. We are coming to the same thing. 

MR. WIXON: If your Honor please, this is admitted for that 
purpose and I am now asking him what goes into it. 

THE COURT: He didn’t go into that on direct examination. 

MR. WIXON: These have been admitted for that purpose. 

THE COURT: You asked him what goes into the charges? Now, 
you have asked that question and I have ruled on it. 

BY MR. WIXON: 


Q. On what were those records based, Mr. Lucket? A. The 


records were based ion the revenues collected and the expenses incurred 
by Southern Railway Company.. 

Q. What do those revenues consist of? A. Freight revenues, 
passenger revenues, baggage revenues, mail revenues, express revenues, 
other passenger train revenues, milk revenues, switching revenues, freight 


and passenger, dining car revenues, parcel room receipts, baggage storage, 
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demurrage, rents from railroad property, miscellaneous. 





385 Q. Now, what is this rents from railroad property? A. In many 


instances, a merchant may rent a portion of a depot. In some instances, 


he conducts a retail business, and in other instances, he uses it for 


storage of his materials. 
Q. How about rents of buildings and other property common, 


| 
1 


what is that? A. Same thing. | 


Q. What does it represent? A. Freight is facilities adjacent 
to freight depots; passenger is for facilities adjacent to or within a 
passenger station and common is facilities that are both devoted to 
both freight and passenger. | 

Q. Would there be anything that was rented to another line or 
railroad? A. No, sir. 


Q. Is there anything in here which represents income from 


operations between railroads? 


* * * 


386 MR. WIXON: -All I know, the railroads seem to have some 


operations between them, such as they rent engines back and forth and 

get paid for it. All I asked was simply whether there was any item in 

there which represented revenues from operations between the railroads ? 
THE COURT: What do you mean, revenues from ahottien rail- 


road? 
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MR. WIXON: I don't think it would be revenue to this railroad 
if it paid out money to another. It would have to be incoming revenue. 

THE COURT: That would be on an expense sheet. 

THE WITNESS: That is in there. 

THE COURT: Anything on revenue showing money received from 
other railroads ? 

THE WITNESS: Where we receive money from other railroads 
or pay money to other railroads, or where we use what you call a joint 
facility. 

MR. WIXON: Does that appear on there? 

THE WITNESS: That appears on here. 

BY MR. WIXON: 


Q. Where does that appear? Joint facility under the 151-A, B, 


C and 152-A, B, C, is that right, sir. A. Yes, under the heading, 


“Joint Facility." 

Q. At that point, sir, was that a charge to a passenger or to 
387 a freight shipper or service rendered by the railroad? A. No. 

Q. Wasn't? A. No. 

Q. Didn't you testify just a few minutes ago that all that revenue 
there was as a consequence of services supplied to passengers and 
freight shippers in the District of Columbia? 


THE COURT: He didn't say that. He said it showed that. He 





145 

says that rental of space in a station -- 

THE WITNESS: (Interposing) Freight revenue and passenger 
revenue are revenues received from shippers and from travelers. 

MR. WIXON: Nothing else was received from shippers and 
passengers, is that right, sir? | 

THE COURT: He said baggage. 

THE WITNESS: Baggage. 

BY MR. WIXON: 

Q. How about dining and buffet? A. Some received from 
passengers and some received from employees. | 

Q. You do make a charge to employees for services réndered? 
A. Eating in a dining car? 

Q. Yes. A. Yes, except that the employees operating the 
dining car -- 
388 Q. (Interposing) They don't pay anything? A. No. You asked 
about equipment rentals ? | 

Q. Yes. A. That is down here (indicating.) Now, that is a 
net figure. 


Q. Tell me, sir, something about this so that I will be a little 


less confused. These breakdowns on these sheets which are in’ each 
case, I believe, marked as "B, " on each one of these exhibits +- I 


can rattle them off at great length, 16, 17, 18, and so on -- each one 
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of these that I'm speaking of is the "B" one? A. Yes, sir. 

Q. Notthe "A"? A. Yes, sir. 

Q. Was any of that revenue allocated, for example, dining and 
buffet revenue, "B" allocated? A. Now, somebody called my attention 
to the fact that there might be confusion between us as to the difference 
between apportion and allocate. 

Q. You go ahead and explain it, sir. A. The dining cars operated 
over the several lines of the railroad and the revenues and expenses of the 
different cars are allocated or apportioned on the basis of dining car mileage, 
proportion of the total of the dining car mileage in the District of Columbia 
389 and in each of the several states to the total. 


Q. Let me ask you at this point, just so we will be on a common 


understanding, if I bought a meal while I was on the Southern Railway 


train in Union Station and it cost me $4, let's assume that -- you can 
assume any figure but that is good enough for our purposes -- would 
that be allocated or apportioned to the District of Columbia and part to 
some other activity? A. Yes, sir. 

Q. It wouldbe? A. Yes, sir. 

MR. JONES: Some other state rather than activity, please. 


MR. WIXON: Please let's have one witness testifying at one 


THE COURT: You needn't worry, I know what he means. Say 





| 
i 
| 
| 
| 
| 
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he goes to Charlottesville, Virginia, would it be allocated to Virginia? 
I suppose if a man got on in Alexandria -- 


THE WITNESS: He wouldn't have time to 2at the meal -- it takes 


| 
| 
| 
i 


17 minutes. 


| 


MR. WIXON: He wouldn't have paid for it by that time. 


THE COURT: But the chances are, when the man left) Union 





Station with a four dollar meal -- I wouldn't pay four dollars for a meal. 
390 | THE WITNESS: Probably be down to Culpeper before you paid. 
THE COURT: Be way down to Culpeper before you finished. 


BY MR. WIXON: 


Q. How about drinks, do you generally take them to Culpeper on 


those? A. I don't know much about the drinks in the Southern Railway 
dining cars. I don't think they sell any alcoholic beverages in the State 
of Virginia. 

Q. It wouldn't make any difference then whether the meal was 
served and the service was performed in the District of Columbia for 
the purposes of these exhibits? A. That is right. | 


Q. They would all be allocated out? A. That is true, 





Q. Partially to some other jurisdiction and partially to the Dis- 
trict? A. That is right. | 
Q. How would you work the man that bought a meal, for example, 


in the District of Columbia and he was on a train which was headed for 
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New Orleans. I believe your trains run that far? A. Yes, sir. 

Q. How would you allocate that four dollar meal you were talk- 
391 ing about? A. Well, in addition to that four dollar meal, he 
would eat a number of other meals. 

Q. Let's take the four dollar meal? A. All the meals would go 
into the pot and be apportioned to the several states and the District 
of Columbia on the basis of dining car mileage. 

Q. In other words, the distance to which that particular dining 
car ran? A. Yes, sir. 

Q. To get from Union Station to New Orleans, is that right? 
A. Yes, sir. 

THE COURT: Tha would apply to everybody's meals? 

THE WITNESS: Yes. 

THE COURT: Not only to Mr. Wixon's four dollars, but every 
other passenger ? 

THE WITNESS: That is true. 

THE COURT: And every meal he took? 

THE WITNESS: That is true. 

BY MR. WIXON: 


Q. Is that true with respect to all these other items on here? 


Are any of them different in that their allocation or apportionment goes 


on some predicate different from the one you mentioned, which is on 





distance traveled by the facility ? 


* * * 


392 THE WITNESS: This is a photostat of a memorandum that was 





prepared in my office as the General Auditor of Southern Railway on 
July 12, 1950, and is also applicable to the entire period of 1949 through 
53. : 
THE COURT: All right. 
THE WITNESS: Do you want me to deal with allocations of each 
of the revenue items? | 
MR. WIXON: I asked you if there were any of these items which 
were not allocated or apportioned as shown on these exhibits in the manner 
393 in which you have just described, which is, as I cideualand it, that 
each of the items of revenue and each of the items of expense have been 


determined in toto for the railroad and then on a mileage basis| apportioned 


or allocated to those jurisdictions in which the line operates its railroad 


trains. Is that right, sir? 
THE WITNESS: Yes. 
BY MR. WIXON: 
Q. And I asked you if there were any of those items which weren't 


so apportioned or allocated? 


* * 


THE WITNESS: Freight revenue is allocated. 
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THE COURT: On mileage basis? 


THE WITNESS: Ton miles. 
BY MR. WIXON: 

Q. Ton miles? A. Yes, sir. Now, the intrastate revenue in 
each state is assigned to that state. 

THE COURT: But, how about interstate revenue? 

THE WITNESS: Interstate is allocated on interstate ton miles. 
394 THE COURT: I thought the vice president testified that there was 
no allocation of freight revenues on the books. There was a schedule 
made up for the purpose of this case but he would be incorrect in that? 

THE WITNESS: I think it depends upon the determination as to 
what the books are and what records? 

THE COURT: I think you testified under direct examination that 
there was no allocation of freight revenues? 

THE WITNESS: To the District of Columbia. 

THE COURT: To the District of Columbia? 

THE WITNESS: Yes, sir. 

THE COURT: But there a few minutes ago you said it was? 

THE WITNESS: No, I'm speaking of the general allocation now 
to states. 

THE COURT: To states? 


THE WITNESS: The main reason that there is no allocation of 
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freight revenues to the District of Columbia, in fact, it is the whole 
reason, the Pennsylvania Railroad handles the freight into Washington 
for Southern Railway Company from the north end of the Dotomnd Yard 
to the destination or point of origin in the District of Columbia. Some 
of the mileage allocation of the sum of money that Southern pace to 
Pennsylvania Railroad for performing that service exceeds whatever the 
mileage allocation of freight revenue would be to the District of Co- 
395 lumbia, so there would be no net revenue left to allocate. 

THE COURT: We are not talking about that revenue, Mr. Lucket. 
THE WITNESS: There would be no freight revenue left to allocate. 


THE COURT: We are talking about the charges made for the 





service which is a gross revenue, freight revenue? 


THE WITNESS: Your Honor, these accounts are kept under the 


accounting rules of the Interstate Commerce Commission. | 
THE COURT: I understand that. What I want to do is get the 
facts. I understood from you what you meant by revenue and Mr. 
Wixon raises the question as to what you meant by passenger revenue. 
I know we were talking at that time about the charge that you made is 
to passengers? | 
THE WITNESS: Yes, sir. 
THE COURT: Isn't that true with respect to freight ? 


THE WITNESS: It is true but would you let me go a little further. 
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Under Interstate Department accounting rules, where you pay another 
carrier to complete a haul, such as the payment to the Pennsylvania 
Railroad for hauling this freight from the north end of the Potomac Yard 
into Washington or from Washington to the north end of Potomac Yard 
for completing a haul, that is chargeable in the accounts as a debit to 
the freight revenue rather than being a charge to operating expenses. 
396 THE COURT: With the exception of that, the others are the 
actual charges made to the passengers ? 

THE WITNESS: Yes, sir. 

THE COURT: I see. 


THE WITNESS: Now, the mail revenue is on a space basis 


and we compute what we call car foot miles, the space occupied by 


mail, and mail revenue to the District of Columbia is assigned on its 
car foot mile proportion. 

MR. WIXON: I have no familiarity at all, sir, with railroad 
operation. What do you mean by that? You say car foot miles -- I 
believe that is wt I heard you say? 

THE WITNESS: If you have a car with 40 cubic feet assigned 
to mail, that is 40 car foot miles for each mile that the car moves. | 

Now the group here, "All other transportation revenue, "’ that 
is assigned actually where it occurs, principally switching revenue which 


is earned locally. We don't have any switching revenue in the District of 
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Columbia. That is Pennsylvania Railroad's revenue. 
BY MR. WIXON: 
Q. May I inquire, sir, you said you had this made up. | Was this 
taken by chance from the Interstate Commerce Commission Manual on 
Railroad Accounting? A. No, the Interstate Commerce Gombliaston 


doesn't include in its Manual a formula for separating revenues and 





397 expenses by states. | 


Q. So this is something Southern Railway Company mate up? 


A. Generally accepted procedure. 


Q. I mean by that something that Southern Railway Company is 


following? A. That is right. 
Q. Could have followed something different? A. Yes. 
THE COURT: You have a memorandum there in 1950? 
THE WITNESS: Yes, sir. 


THE COURT: Now, you said you wanted to refer to it. | 





Now, having referred to it, would you answer Mr. Wixon's question 
as to which of those items were allocated like the dining car on miles 


and what weren't? You have said that switching charges are allocated 





where switching charges are incurred and you don't have it in the Dis- 
trict of Columbia and you said that mail is based upon space car miles. 
In other words, if Southern Railway had a furniture car, 40 foot, a 


different allocation would be made? 
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THE WITNESS: All of the revenues are allocated except those 
shown under this group of "Other than transportation revenues, " which 
is principally switching, and incidental revenues, which are principally 
demurrage and dining car -- 

THE COURT: (Interposing) Wouldn't demurrage be a place where-- 
398 THE WITNESS: (Interposing) Demurrage is a place where it 
accrues and we have no demurrage in the District of Columbia. That 
goes to the Pennsylvania Railroad. 


THE COURT: Let me ask you this. How about your passenger 


baggage service? Do you charge anything for passenger baggage service? 


THE WITNESS: Yes. 

THE COURT: How do you allocate that? 

THE WITNESS: It is a very small amount. 

THE COURT: Whatever it is? 

THE WITNESS: It is assigned where earned. If it is in a baggage 
room in the station, if it is what you cll excess weight on baggage, it is 
distributed on passenger one mile percent. 

THE COURT: All right, Mr. Wixon. 

BY MR. WIXON: 

Q. You have several times used the word "charge"? A. What 

is collected from the patron. 


Q. You used it one time and said something in the nature of 
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charges. Then you said you put it up against Pennsylvania Railroad, 
for example, for reimbursing or contrary-wise, the Pennsylvania Rail- 
road to Southern Railway Company for reimbursement ? ! 
399 A. No. 

MR. WIXON: You didn't say that? Go back, please, in your 
records where that word was used by the gentleman, speaking of the 
item of charge? 

THE WITNESS: I do know what you mean. I said the charge 
made against the Southern Railway Company by the Pennsylvania for 
hauling, for handling its freight between the north end of the Potomac 
Yard and several original destination points. 

MR. WIXON: That charge then -- your use of the word is an 
expense ? 

THE COURT: He said it exceeded the freight that they collected 
from the customer. | 

THE WITNESS: Yes, sir. 

BY MR. WIXON: 


Q. When you were using the word "charges" there at one time, 


you were using it in the sense of revenue? A. In respect to revenue, 


the charge against the patron. | 
Q. Using it in the other sense, you mean expense? A. Paid 


to the Pennsylvania Railroad. 
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Q. That is a combination then under your terminology of charges 
in the sense of revenues based on allocation and apportionment? 
THE COURT: No, Mr. Wixon, only thing he used charges when 
400 the Pennsylvania Railroad hauls freight for Southern from the 


north end of the Potomac Yard to destination, Washington, or vice versa, 


it makes a charge against Southern Railway. That is the only time he 


used charge other than meaning revenue. 

MR. WIXON: I think your Honor ought to get concerned about it. 

THE COURT: Iam concerned about letting the record get con- 
fused. Those papers are not a combination of charges. The only other 
kind of charges he didn't apply to revenue received was with respect to 
hauling of the Southern freight trains by the Pennsylvania Railroad. 

MR. WIXON: Wouldn't your Honor permit me to ask a question 
with respect to it and if I'm in error about it, he will straighten me out? 
I think this is a matter of evidence. 

When you used the word "charges" in the one sense, you mean the 
revenues that are gained as a consequence of operations ? 

THE WITNESS: That is right. 

MR. WIXON: When you used the word "charges” in your second 
sense, you mean the expenses which are incurred by the Southern Railway 
Company in the conduct of its business ? 


THE WITNESS: The amount paid by Southern Railway Company to 
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Pennsylvania Railroad in the handling of the freight. 


401 BY MR. WIXON: 





Q. Did Southern Railway maintain books and records in sicha 
way during the years here in question as to know exactly what amounts 
| 


were collected by it in the District of Columbia from persons who might 


| 
either have shipped freight or have desired to ride upon the Railroad 


Company's facilities? A. Yes. 
Q. Did keep them? A. You know -- 
THE COURT: You have answered the question. He ask 
if you did do that and you said, "Yes." 
MR. WIXON: Separate records on that? 
THE WITNESS: Yes, there are separate records. 
BY MR. WIXON: 
Q. Did you keep separate records for all of its operations con- 


cerning those items wherever they may be? A. Yes. 





Q. There are on these very sheets, of course, expense items 
which are deductions, I take it, on these sheets from the totals of 
operating revenue? A. That is right, deductions in arriving at the 
net results of the operation. | 

Q. Now, how is this item, for example, “Maintenance of Way 


and Structures" determined? Would you care to see these, sir? I'm 


not holding them from you. I assume the witness is so familiar with 
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402 them -- it confuses me. This item right here, sir (indicating). 
It doesn't have a number. Iam referring at this point to, I think, 15-B, 
but the item I believe appears equally on each one of these exhibits in 
this series? A. We have a number of joint facilities, terminals, owned 
by other companies that we operate into. On border points of the rail- 
road, we call them border line terminals such as the Washington Terminal, 


the Potomac Yards, the terminals at Savannah, Georgia, owned by the 


Central and Georgia Railroad, the terminals at Jacksonville, Florida, 


owned by Jacksonville Terminal Company, the terminals at Meridian, 
Mississippi, St. Louis, Missouri, that is Washington and St. Louis freight 
terminals, and at Louisville, owned by the Kentucky and Indiana Terminal, 
the revenues and expenses from those border terminals are pro-rated over 
the entire railroad, for passenger terminals, on the basis of passenger 
one mile; for freight terminals, on the basis of tons one mile. 

This "Maintenance of Way and Structure” figure charged to the 
District of Columbia is a passenger mile proportion of the passenger 
border terminals, plus depreciation on office equipment used in accounting. 

Q. Let me ask you, sir, at that point, why should the District of 
Columbia be charged with an item of costs, say, at Potomac Yards over 
403 in Virginia?) A. Not charged with anything from Potomac Yards 
because that is a freight terminal. 


Q. Say a passenger terminal, why should the District of Columbia, 
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for the purpose of these records, have received sucha charge? A. Well, 
under our theory of apportioning expenses, we try to spread the expense 
over the surface and the Washington Terminal that sells tickets to New 
Orleans, Memphis, Atlanta, Birmingham, we spread the expenses of 
the Washington Terminal over the entire system on the basis of passenger 
one mile. | 
Q. You spread them back on the other terminals ? A. 
small proportion comes back. 
Q. But you spread them around? A. That is right. 
THE COURT: Is that the theory that when someone uses the Wash- 
ington Terminal going to New Orleans, that is for the benefit of New 
Orleans traffic ? 
THE WITNESS: It is for the benefit of the entire haul. 
BY MR. WIXON: | 
Q. In other words, expense items, charges that you incurred 


with respect to the maintenance of those facilities, is a matter which 


must be spread all over the railroad system? A. That is right. 





404 Q. Because it is a service supplied all over the railroad system, 


isn't that right? A. That is correct. ! 
Q. Now, with respect to the charges that are made to the freight 


shippers and the passengers, does the same line of approach obtain, that 





is to say, the charges for services rendered by the railroad all over its 


| 
| 
| 
i 
1 
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system and is in the same category for that purpose as the expenses all 
over the system or for the benefit of the entire system? Is that the same 
approach, sir, the same apportionment and allocation? In other words, 
is it based upon the same reasoning for the one as the other? A. Yes. 


Now, on the revenues -- 


Q. (Interposing) That is all, sir. You can get another chance. 


The answer is yes, that is the same philosophy. A. Except on the 
revenues, intrastate revenues, it is assigned to the state in which they 
are earned. 


Q. That is to say those which are strictly intrastate? A. Yes, 


Q. Do you operate any intrastate lines? A. Interstate? 

Q. Intrastate? A. No. 

Q. Then you wouldn't have that element in any of this material ? 
A. If a shipment moves -- as an illustration -- from Alexandria, 
Virginia to Lynchburg, Virginia, that is intrastate. Or, if a passenger 
moves -- 

Q. (Interposing) I understand. You are considering a short 
haul within a state as intrastate? A. Wholly within the state. 

Q. All other items would then be distributed on the same 
philosophy for purposes of revenue as they would be for purposes of 


expenses? A. Yes, sir. 
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Q. That is to say that all expenses incurred in the operation 
of the entire line and the revenues are attributable to the operation of 


the entire system. Is that right, sir? A. Quite true. 


THE COURT: Mr. Lucket, what revenue do you get from main- 


taining a terminal in itself, direct? | 
THE WITNESS: Sir? | 
THE COURT: What revenue do you get froma passenger in 
maintaining a terminal? Say I go and buy a ticket at Southern Railway 
to Charlottesville, what revenue do you get from my using the terminal ? 
THE WITNESS: None, unless you patronize some of those con- 
cessions. | 
THE COURT: I mean just from railroad operations? | 
405 THE WITNESS: None. | 


THE COURT: There is no terminal revenue to be distributed, 


is there? 





THE WITNESS: Baggage storage. | 

THE COURT: Well, but you said that is allocated to the actual 

place where the service is performed. All right, I just wanted to get 
that straight because I was confused. 

* * * 


412 MR, JONES: We have some stipulations to make, Your Honor. 


Suppose I propose as a stipulation between the parties that are 
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counsel that the distances in 1949 through 1953 are as follows: 3.43 miles 
from the South end of Long Bridge to the Union Station; secondly, 3.69 
miles from the South end of Long Bridge to the Potomac Electric Power 
plant at Buzzard's Point; and thirdly, 4.25 miles from the South end of 
Long Bridge to what is known as Government fuel yard Number 2. 

MR. WLXON: If your Honor please, we are agreed that for the 
purposes of this case to the extent that that matter may be accepted by 
the Court as material, those mileages are correct. 

The understanding is, however, that the District of Columbia 
does not concede that those items, those mileages are to be taken into 
account in any determination in this case or that those mileages in any 


way have any affect whatsoever upon the question of tax liability of the 


Southern Railway Company to the District of Columbia for the tax years 


in question. 
We are agreeing merely that the mileages as stated by counsel 
for the Southern Railway are correct as facts. 
413 Do counsel and the Court understand our position here? 
THE COURT: Mr. Jones, you agree to that qualification? 
MR. JONES: Yes, because as I understand it it’s a difference 
in our theories, therefore, while these are facts, whether or not they 
are relevant and material is the question. 


- THE COURT: That is understood perfectly. 
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MR. WIXON: We do not concede materiality or relevance. 





THE COURT: I understand. 
MR. JONES: Now, the next stipulation I suggest is that/the amount 


of freight delivery and hauling payments from the Southern Railway to the 





Pennsylvania Railroad Company for the years involved are broken down 
between the State of Virginia and the District of Columbia as follows: 

For the year 1949 the total payment to the Pennsylvania Railroad 
Company was $274, 849.63, the amount applicable to the sibveieds between 
Potomac Yards, Virginia, and the South end of the 14th Street Bridge, also 
known as Long Bridge, was $124, 735.63; and the portion of the total appli- 
cable to the movement of the freight in the District of Columbia was $150, 
114. | 

For the year 1950 the total amount was $282, 051.58, the amount 


applicable to the movement between Potomac Yards, Virginia, and the 





South end of Long Bridge was $126, 622.58, the amount applicable to the 
freight movements in the District of Columbia was $155, 429. | 
414 For the year 1951, the total amount was $287, 756.37, the amount 
applicable to the movement between Potomac Yards, Virginia, and the 


South end of Long Bridge was $128, 549.37, the amount applicable to 


the freight movements in the District of Columbia was $159, 207. 





For the year 1952 a total amount was $265, 546.92, the amount 


applicable to the movement between Potomac Yards, Virginia, and the 
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South end of Long Bridge was $120, 785.92, that the portion applicable 
to the freight movements in the District of Columbia was $144, 761. 
For the year 1953 the amount paid to the Pennsylvania Railroad 
Company in total now was $236, 256.66, of that total the amount appli- 
cable to the movement of the freight between Potomac Yards, Virginia, 


and the South end of Long Bridge was $108, 566.66, and the portion 


applicable to the freight movements in the District of Columbia was 


$127, 690. 

A third stipulation -- 

THE COURT: (Interposing) Have you anything about what the 
cost was from August 6, 1953? 

MR. JONES: That has to be worked out from what is in evidence 
here, what we call the tape line book, your Honor, but it's in the record. 

THE COURT: All right. 

MR. WIXON: If your Honor please, in order, I think, to make 
that matter more understandable the determinations of the amounts 
415 recited by counsel for the Southern Railway for the years 1949 
to 1953 inclusive, which were the amounts applicable of the total amounts 
paid to the Pennsylvania Railroad Company for delivery of freight, the 
amounts applicable to the movement of such freight between the Potomac 
Yards in Virginia and the South end of the 14th Street Bridge were determined 


upon a mileage basis, that is to say, the distances involved in hauling within 
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the District of Columbia and the distances involved in hauling without the 
District of Columbia from the Virginia line at the Potomac River to the 
Potomac Yards. Those distances, then, were used in turn by applying 
the tons of freight carried over the entire distances and the amounts which 
were derived as a consequence of applying to the total tons of freight hauled 
the distances of such hauls to ascertain the breakdown between the total 


amount paid by the Southern Railway Company to the Pennsylvania Rail- 





road Company into the amounts which were determined by that method to 
apply to hauling in the District of Columbia and to hauling outside the Dis- 
trict of Columbia by Pennsylvania Railroad of the Southern Railway Compa- 
ny's freight. | 


In other words, the breakdown were determined on two bases: 





(1) mileages; and (2) tons of freight hauled. 


Now, so that the District's position may be clear our position here 


is simply this. We do not agree that such a breakdown for the purposes 
416 of determining the Southern Railway Company's tax liability in 
the District of Columbia is a correct approach, we do agree, haweser: 
that if it is a correct approach then the amounts arrived at and stated in 
the record by counsel for the Southern Railway Company are correctly 
stated in dollar amounts. | 


Again, so there can be no misunderstanding we do not agree that 


there is permissible in this case the breakdown between the amounts of 
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charges incurred in hauling freight in the District of Columbia and out- 
side the District of Columbia in the manner that I have described to your 
Honor, that is to say ton miles and mileage. We do agree that if the propo- 
sition that I have stated is contrary to our argument to be accepted by the 
court, then the amounts are correct so that your Honor would have to find, 
of course, that the allocation method was a correct allocation method as 
a primary requisite, I think, to the application of the figures in question. 
If your Honor should do that then, the figures would be the correct ones 
determined as stated here. 

THE COURT: I understand that. 

Now, let me understand, you do concede, however, that the total 
figure is correct? 

MR. WIXON: We don't deny, I don’t know that your Honor has them 
in the record right now. 

THE COURT: Yes. I mean the total figure paid the Pennsylvania 
417 Railroad is correct and it covers from the South end of Potomac 


Yard to the portal of Union Station and those total figures are what 


Pennsylvania Railroad charges Southern and the Southern paid. 


MR. JONES: From the north end of Potomac Yard, your Honor. 
THE COURT: That's right. I mean, the North end of Potomac 
Yard to the South portal of the terminal. 


MR. JONES: This is freight, your Honor, not to the South portal, 
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this is to the delivery of freight in the District of Columbia. 


THE COURT: I understand. Anyway, over the line that| is the 





total pay, Mr. Wixon, is that understood? Those are the totals paid. 


-- MR. WIXON: You used a total figure, I didn't hear Mr.) Jones 
read in the figure. The total. 
THE COURT: Yes. I understand that you don't even concede 


that that item is material at all. 





MR. WIXON: No, I don't, but so far as the totals are concerned 
the 274,000, the 282,000, and the like for the years in waution: yes, 
we agree that those are the amounts paid. ! 

THE COURT: All right. And if the allocation is correct on mileage 
and tonnage, then those figures given by Mr. Jones are correct ? 
418 | MR. WIXON: Yes. In other words, if the approach used in making 
the determinations are correct then the amounts are correct. | 


THE COURT: All right. 





Now, Mr. Jones, you understand that qualification ? | 

MR. JONES: Yes, I think it is our fundamental difference. 

MR. WIXON: Our fundamental difference in it will apply to all 
of these matters. 

THE COURT: I understand. 

MR. JONES: Now, the next item I suggest be stipulated is with 


respect to the rent payments by Southern Railway Company to Georgia 
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Industrial Realty Company for the years 1949 through 1953 both inclusive. 

For 1949 rent payment by Southern Railway to Georgia Realty was 
$318, 979.24; the rent payment in 1950 was $321, 049.86; in 1951 the rent 
payment was $321, 049.86; in 1952 the rent payment was $321, 049.86; in 
1958 the rent payment was $321, 813. 79. 

MR. WIXON: If your Honor please, we are in agreement with 
respect to those amounts. I might say here, I think, by way of explana- 
tion it might be helpful, that those amounts vary from those originally 
reported to the District of Columbia and in the continuance of this case 
those items may come in to this case in a different amount. The amounts 
419 just stated by counsel for the Southern Railway Company are the 
correct amounts and the amounts which might have been set forth by the 
Southern Railway in any prior statement to the District of Columbia are: to 
be varied to the extent required to make them consistent with the amounts 
counsel for the Southern Railway Company has just stated. There are 
other elements which entered into the prior representations which were 
not in fact rent payments made by Southern Railway Company to Georgia 
Industrial Realty Company but were items paid to the District of Columbia 
as, for example, vault rentals and the like which by reason of the lumping 
of all of the items together indicated themselves to be rental payments to 
the Georgia Industrial Company. 


I just want to get that in there because your Honor in reaching this 


problem might wonder why the variation there, but these are the rent 
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payments to Georgia Industrial Realty Company. 
THE COURT: All right. 
MR. WIXON: Segregated entirely from any other items 


THE COURT: All right. 
* * * | 
MR. JONES: Now, the next proposed stipulation is the following 
420 are the rent payments from the sublessees to the Southern Rail- 
way Company for the subleased space in the 15th & K Street building 


in Washington, D. C. 





In 1949 the total rent payments by sublessees was $28, 556. 72; 
in 1950 the total rent payments by the sublessees was $301, 101. 48; in 
1951 the total rent payments were $28, 761.38; in 1952 sublessees paid 
us total rent payments of $35, 308.38; and in 1953 the sublessees paid 
as a total rent payment $39, 219.06. | 

MR. WIXON: If your Honor please, we agree that the dene 
just stated by counsel for the Southern Railway Company with respect 


to rent payments are correct. 





MR. JONES: The next proposed stipulation is with respect to the 
apportioned operation and maintenance expenses for the years 1949 through 
1953 apportioned to the subleased space, that the apportionment was made 
on the basis of net square feet leased as compared to total net square 


feet. 


In 1949 the apportioned maintenance and operation expenses for 
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the sublessees premises was $30, 873.43; in 1950 that apportioned expense 


was $30, 382.59; in 1951 that apportioned expense was $32, 064. 68; in 1952 


the apportioned expense was $32, 692.77; in 1953 that apportioned expense 
was $36, 096. 26. 

MR. WIXON: If your Honor please, at this stage of the record 
421 let me agree that those items of expense are properly stated 
and let me discuss with counsel one or two elements which I think we 
perhaps might want to resolve. 

If we should find that there is any variation from the figures 
counsel for the Southern Railway Company has just stated with respect 
of the expenses involved in the rentals of their office space we will apprise 


the Court of that. 
* * * 


MR. JONES: Now, we have another item for a proposed stipula- 
tion but as I understand Mr. Wixon would like to hold that off, too. That 
is the breakdown of ‘Item 5A in that exhibit. I think at this time it is only 
proper that I should offer in evidence the stipulation as to distances. 

THE COURT: I think he's already -- 

MR. JONES: (Interposing) Well, I think these were all made 
subject to objection and I don't think that your Honor has ruled that they 
are in the record as evidence. 


THE COURT: Well, they are in there subject to his objection. 
422 x * x 
THE COURT: You offered them when you read them. I assumed 





By | 
that you were offering the stipulations then. | 
MR. JONES: I was first stating my proposed stipulation. 
Mr. Wixon said he agreed as to the facts but he had objection as for 
the relevancy. 
THE COURT: If they are not material I certainly will ignore 
them but I'll accept them in the record at this time, all the stipulations, 
with the qualification that Mr. Wixon has stated. | 
MR. JONES: In other words, they are in evidence now subject 
to the Court's further consideration whether or not he will consider 
them as relevant and material when he is making up his mind. ! 
THE COURT: And to what extent they will bear for the issues 
involved. 
MR. JONES: I think I overlooked one thing. We have the net 
income subject to apportionment. 
Your Honor, I now propose as a stipulation with the net income 
subject to apportionment is for the five years in this case. | 
THE COURT: Well, now, right there, what is the signifigance 
of your expression, subject to apportionment, whether that is a qualifica- 


tion or not. 


| 
| 


MR. JONES: I should say, your Honor, that the District and 


423 ourselves have agreed that the net income that would confront 





this Court so far as any tax is concerned would be these figures, and 


| 
| 
i 
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it is stated in the assessment, net income subject to apportionment. 
THE COURT: All right. 


MR. JONES:| For the year 1949 the net income subject to ap- 


portionment was $18, 260, 312. 25; for 1950 the amount was $37, 586, 409. 52; 


for 1951 the amount was $37, 985, 384.49; for 1952 the amount was 
$50, 093, 566.13; and for 1953 the amount was $56, 394, 672.99. 

THE COURT: Mr. Wixon? 

MR. WIXON: If your Honor please, we are in agreement with 
respect of those items. I think and I don't believe counsel would object, 
that we ought to advise your Honor that that wasn't, in fact, the book 
the net income of the Southern Railway Company. This is the item of 
income for the Southern Railway Company which as counsel for the 
Southern Railway Company has stated will be the income figure or 
figures as the case may be which will be applicable in the determinations 
made by this Court in this case for this purpose. 

THE COURT: All right, I understand. 

* * 
424 WILLIAM LUCKET 
having been previously sworn, resumed the stand and testified further 
as follows: 

THE COURT: Mr. Lucket, you are still under oath. 


THE WITNESS: Yes, sir. 








KE * * 
Q. Mr. Lucket, I show you Petitioner's Exhibit 15-B, 16-B, 
17-B, 18-B, and 19-B (Handing documents to the witness). Were 


those the exhibits about which you testified on December 20th with 





respect to the apportionment of passenger revenues and passenger 

expenses? A. They are. ! 
Q. For the District of Columbia? A. They are. 
Q. You testified, I believe, that the apportionment was 

on a mileage basis, is that correct, sir? A. Yes, sir. | 
Q. What mileage was used? A. Three miles. 


* * * 





427 THE COURT: I think it's very important to know that it is 
made on a three mile basis because I was under the impression it was 


made on the actual mileage, whatever it is. 


MR. JONES: That's why I had to bring it out. 
THE COURT: I'm glad you did, that's important. 


MR. WIXON: If your Honor please, the testimony just given 


by the witness here is again, I think, subject to the objection we had 





made with resnect to all of these papers, we objected to their admission 
as I recall it. | 
THE COURT: I understand. 
MR, WIXON: And I would like to make the same objection to 








THE COURT: That will be understood, I understood you objected 
to it all anyhow. 

Does that apply to passenger as well as freight ? 

428 MR. JONES: That's only passenger, your Honor, because the 
testimony has been there is no recording of freight expense here. 

THE COURT: That's right. 

BY MR. JONES: 

Q. Mr. Lucket, I show you Petitioner's Exhibit 22-B (handing 
document to the witness), and I call your attention to your testimony 
on December 20 on pages 338 and 339, it starts at the bottom of 338 -- 

THE COURT: Mr. Jones, before you start that, there's been 
no testimony in this case as far as what the actual mileage is from 
Union Station to South end of Long Bridge. 

MR. JONES: Yes, 3.43 miles, that's part of the stipulation. 


THE COURT: Yes, to the Union Station, all right. 


MR. JONES: The other two, the 3.69 and the 4.25 are the 


freight. 
THE COURT: I understand. All right. 
BY MR. JONES: 
Q. On December 20th, Mr. Lucket, you identified 22-B and 


your answer Was: 
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"22-b is a photostatic copy of the similar 
records showing the allocation applicable to such 
items for the District of Columbia for the year ended | 
December 31, 1951." 
The Court then asked you: 

"That is just passenger allocation or 
freight, too?" 
And you testified, 

"Well, it is a passenger allocation of --" 
The Court said: 

"To the District of Columbia?" 
And you testified: 

"Yes, sir." 
And the Court said: 

"No freight allocations ?” 
And you testified: 

"No freight allocations." 
Now, would you look at 22-B and determine whether or not 

there are any freight allocation of revenue or expenses in that particular 
exhibit? A. No, this exhibit covers, it doesn't cover revenue expenses, 


it covers the mileage. 





Q. Is there anything showing in that particular Exhibit 22-B with 


| 
1 


| 
| 
| 
| 
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respect to freight in any way? A. Yes, the tons handled, the tons 
delivered, and received through the Washington agency is shown on 
this exhibit. * * *. 
* 
BY MR. JONES: 

Q. Are there any dollar amounts at all in Petitioner's Exhibit 
22-B, Mr. Lucket? A. No, sir. 

Q. They are all distance figures? A. That's true. 


* * % 


430 BY MR. JONES: 


Q. Mr. Lucket, I again want to refer to 22-B (showing document 


to the witness). That is the mileage sheet, Mr. Wixon, of the District 
of Columbia, and ask you if you have clarified in your own mind with 
respect to testimony you gave just before the recess about the mileage 
aspect of that sheet. 

Does it only show mileage? A. It shows mileage and statistics 
based on mileage except with respect to the tons handled and the number 
of passengers carried. There is no mileage involved in those two items. 

* e % 
CROSS EXAMINATION 
BY MR. WIXON: 


Q. Mr. Lucket, there are other exhibits here. I just want to 
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ask you a question here, sir, because I'm not sure about it. | 
431 This 22-B is the Southern Railway Company's District of Columbia 
statement (showing document to the witness). It has to do, as I see it 


here, with train miles, locomotive miles, freight train car miles, and 





the like. Are those determinations as shown here by way of figures for 


each of the items in the left hand column based on what, sir, a specified 


mileage of three or on an actual mileage? A. They are based on three 
miles because in our statistics and it's the general practice to drop 
fractions of miles in compiling statistics. If the fraction is under one- 
half it's dropped, if it exceeds one-half the next highest mile is taken. 
Q. And that is, then, true with the 15 exhibit where you used, 
I assume, the 22-B in order to arrive at the determinations on the 15-B, 
I believe that is the correct one which is labled District of Columbia and 
shows dollar amounts. (Showing document to the witness.) A. Yes, 
that is true, both with respect to the revenues and the expenses. 
Q. Well now, how did you arrive at these items, the dollar 


amount items on 15-B in your accountings? A. You mean the money? 





Q. Yes, sir. How did you arrive at the dollar amounts on 15-B? 
432 A. By the use of 3 miles. | 
Q. By the use of three miles? A. Yes, sir. 
Q. And you took a total mileage of all revenues, for example, 


and all expenses, and then you took the proportion of which 3 would bear 
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to that total mileage’ and then multiplied that fraction times the total of 
the revenues or the total of the expenses and as a result obtained the 
figures which are shown on the 15-B schedule? Would that be correct, 
sir? A. Yes, that is correct, with this exception: in allocating the 
revenues to states all of the intra-state revenue is allocated to the state 
in which it is earned and only the interstate revenue is apportioned, so 
there is no intrastate revenue in the District. So that if you undertook 
to take the mileage for Southern Railway Company as a whole and use 
mileage factors and try to get a figure that would bring you back to what 
is shown here for the District of Columbia, it wouldn't check because 
of the intrastate business. 

Q. In other words, you eliminate from your considerations here 
as to mileage as well as to income and expenses for purposes of this 
allocation all operations of the company which start in one state and end 
in that state? A. That is correct. 

Q. And these determinations are based solely and entirely on 


freight or passenger which cross state lines? Is that right, sir? 


433 A. Yes, sir. That is generally right. Of course, there is no 


freight in the District of Columbia. 
Q. You mean no freight which is hauled from one point in the 
District of Columbia to another point in the District of Columbia? A. 


Well, there is no freight revenue assigned to the District of Columbia 
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| 
| 
| 
| 
| 
| 
| 


or no freight expenses in those exhibits. 


Q. Well, does one of these exhibits so make an allocation of 


| 
1 


freight revenue or freight expense? A. No, sir. 
Q. There are no exhibits here at all which would apply to that ? 
A. That separates the freight and the passenger at all. 
Q. There are none whatsoever? A. No, sir. 
Q. Well, the Southern Railway did have revenues resulting from 
the hauling of freight within the District of Columbia or from ie to 
the District of Columbia and from points without the District of Columbia. 
That is to say people did contract for the hauling of freight here to some 
place outside the District? A. Yes, sir. | 
434 Q. Where is that accounted for, sir? A. Well, as I have testified 
previously the proportion of the amount paid to the Pennsylvania Railroad 
for handling the freight from the South end of Long Bridge into Washington 
would exceed the allocation of the revenue so there is no revenue shown. 
Q. Well now, what you mean, I take it by that, is that using your 
total mileage figure for purposes of allocation is that when you \used your 
total mileage figure and broke that down on a proportionate basis of the 
total miles in the District of Columbia that you would result then in a 
negative figure? A. That is true. 
Q. And consequently you allocated to the District of Columbia 


none of the revenue derived from freight hauling from a point within the 
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District to a point without or from a point without the District of Columbia 
to a point within. Is that right, sir? A. That is true. 

Q. Then, the totality of the result is simply that I gather you 
allocate all the expense of that particular item to the District of Columbia, 
is that right, sir; or wrong, since you don't allocate any revenue? A. 

No, we don't allocate any freight expense to the District of Columbia. 
* bs * 
BY MR. WIXON: 

Q. Do you offset your revenues by your expenses, sir, and 
thereafter apportion net amounts? What the thought or rationale or 
approach was is what I'm interested in. A. Well, these accounts are 
stated in accordance with the Interstate Commerce Commission's account- 
ing rules. 

Q. Yes, sir; I'm not concerned about why you did it, I'm merely 
asking you what you did. Is that what occurred, that you offset the one 
against the other ? 

MR. JONES: Is that speaking generally, Mr. Wixon, or just of 
this freight ? 

BY MR. WIXON: 


Q. Well, speaking generally. 


A. No, the revenues are gross figures and allocated on a gross 


basis. When I say "gross figures" I mean the Interstate Commerce 





| 
| 
| 
| 
| 
| 
| 
| 
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Commission's classification determination and under that classification 





as I previously testified there is a provision that where you pay another 
carrier a sum of money for completing a haul you deduct that from your 
gross freight revenue and that is what happens here in the District of 
Columbia. The sum of money that we paid to the Pennsylvania Railroad 
for handling the freight from the North end of Potomac Yards into 
Washington is included as a debit to freight revenue. | 
436 Q. Ifollow you. In other words, what you do for all of your 


hauls you take your gross amount received as revenues from those 


hauls and from that you deduct the amount of the contract payments to 





the Pennsylvania Railroad Company which gives you in a sense a semi- 
net figure and then you make your allocation on, if I can use that term, 

your semi-net figure. It's a direct deduction from your gross revenues 
before you make any further allocations, is that right, sir? A. That's 


right. The revenue is the Pennsylvania Railroad Company's revenue 





and the expense is the Pennsylvania Railroad Company's expense for 
handling that traffic. | 
Q. Well now, you don't mean that the Pennsyivania Railroad 
is paid what you get for those hauls? A. No, they pay ata contract 
rate. | 
Q. They paid a contract price for the hauling and the amounts 
paid by shippers are amounts paid to the Southern Railway Company, 


j 
| 
1 
| 
| 
| 
1 


| 
| 
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they are not paid to the Pennsylvania Railroad? A. That is true. 


Q. Well now, is it possible in this type of an operation to 


segregate an amount and charge it specifically to a particular item of 


operation of the railroad company? Don't you have to approach this 
437 thing on the basis of a single operation for purposes of con- 
sistency as well as for purposes of common sense? A. Well, I 
don't understand your question. 

Q. Well, you say you deduct all of the costs of operating in the 
District of Columbia by way of a contract haulage feature with the 
Pennsylvania Railroad Company and therefore there is no, because 
the amount of the expense of the Pennsylvania Railroad Company'‘s haul- 
ing would exceed the revenues, you therefore allocate neither revenue 
nor expense to the District of Columbia? A. That is true. 

Q. That is true, sir, Ibelieve? A. Yes, sir. 

Q. Well now, that presupposes, of course, that there is revenue 
obtained as a consequence of an operation by the Southern Railway Compa- 
ny in hauling freight in and out of the District of Columbia. A. Yes. 

Q. Now, when you are making your deduction from your gross 
figure of freight revenue by way of the expense to the Southern Railway 
Company through Pennsylvania Railroad Company's hauling you presuppose, 
do you not then, that there is no revenue attributable to the District of 


Columbia operation? A. Yes. 
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438 Q. You necessarily do that? A. Yes, sir. 


Q. And you do not account, therefore, I take it, for any revenues 


| 
| 
| 


obtained as a consequence -- 


| 
i 
| 


THE COURT: Now, you are talking about freight ? 





MR. WIXON: Yes, sir; I'm limiting myself to freight. ’ don't 
understand they do that with respect to passenger traffic. 

THE COURT: No. 

BY MR. WIXON: 

Q. You don't account, I understand then, for any such revenues 
obtained from District of Columbia operations as such? A. Not as an 
allocation to the District of Columbia. ! 

Q. Now, were you to do that how would you do it, sir? ‘Would 
you do it on the basis of the mileage which you described as being the 
general approach to these determinations? Would it be mileage ? 


A. Yes. 


Q. That isn't true, is it, sir, with respect to passengers? 


A. Oh, no. 
Q. You do actually have your breakdowns of your figures of 
revenue and expense but based, of course, as I understand your testi- 
mony, on a mileage factor? A. That is true. : 
439 Q. Do you carry mail, sir? A. Yes, sir. ! 
Q. Do you carry mail on your trains into the District of 
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Columbia and outside? A. Yes, sir. 

Q. Now, is that treated as a passenger item or freight item? 
A. Passenger item. | 

Q. It's a passenger item. How about railway express, sir? 

A. That is also treated as a passenger item. 

Q. That is a passenger and not freight? A. Anything handled 
on a passenger train is treated as a passenger item. 

Q. Well now, do you carry such items of express, railway 
express, or mail on any of your freight trains? A. There might be 
some unusual instances where a carload of mail or a carload of express 
might be handled on a freight train but even so, if that happens it would 
be treated by us as a passenger revenue because we don't get sufficient 
information from the express company to indicate what business was 
handled on the freight train, what business was handled on a passenger 
train. 

440 Q. Why, may Iask you, sir, is such freight haulage treated 


as a passenger item? 


* * * 


THE WITNESS: Well, a substantial majority of express business 


is handled in passenger trains. 
BY MR. WIXON: 


Q. In other words, you are looking at it from the train standpoint 
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rather than the nature of the operation as such. Is that a proper explana- 
tion? A. Well, the express revenue under the Interstate Commerce 


441 Commission's accounting rules is designated as passenger train 
revenue. | 
* * * 


Q. Will you tell me, sir, where would that item of the cost to 


the Southern Railway of hauling through Pennsylvania Railroad's facilities 





of freight in the District of Columbia appear on this Exhibit 15-A? I 


believe I have got a correct one there. (Showing document to the witness. ) 
A. (Indicating) It would appear as a deduction from freight revenue. 
Q. In other words, it would be this item (indicating) captioned 
| 


| 
“Less deduction for overcharges"? A. No. | 


442 Q. No, sir? In other words, it would be a deduction from 


freight revenue before this figure appears? A. That's right. | 


@. I see. | 





MR. WIXON: Your Honor, we were referring to a heading 


at the very top of the page "Freight Revenue for January, " 15, 942, 600 


| 
| 
| 


plus dollars on 15-A. 
BY MR. WIXON: 





Q. And on the 15-B which is the District of Columbia state- 
ment, there is no item entered in for freight revenue for January, the 


same month? (Showing document to the witness.) and that is consistent 
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through all the months? A. That is true. 


Q. For the reasons you stated, Ibelieve? A. Yes, sir. 


* * * 


THE COURT: Mr. Lucket, in allocating revenue and expenses, 


revenue particularly, say, to a division in the State of North Carolina, 
which contained one or several terminals, what consideration is given 
to a terminal in the allocations? 

THE WITNESS: None, except where these so-called border 
terminals that are at the end of the line. 
443 THE COURT: Well, what consideration was given to the terminal 
in the District of Columbia in the allocation of passenger revenues ? 

THE WITNESS: If I understand your question in the allocation of 
the passenger revenues to the District we took the number of passengers 
handled and the tariff rate for handling passengers and applied three 
miles. 

THE COURT: You didn't give any consideration to the terminal, 
the Washington terminal? 

THE WITNESS: No, sir. 

THE COURT: Did the same proportion of the passenger revenue 
of three miles have any bearing to the total mileage of the Southern 
Railway ? 


THE WITNESS: In allocating the revenue we took straight three 





187 


1 
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| 
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| 
| 
| 
| 
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| 





miles and multiplied that three miles by the number of passengers 


handled and that got the passengers one mile; then we applied the average 


passenger tariff rate to that figure to get the revenue. 


1 
| 


THE COURT: Well, you'd have to have some main or some figure 


to compare three with, wouldn't you? You'd have to have some -- whether 


you took the same proportion of total mileage or the game proportion of 


expense you must have had some figure. What figure did you take? A. 


We took the number of passengers handled. 


i 
| 
| 
| 


THE COURT: Well, you mean number of passenger miles handled 


or number of passengers? 


444. THE WITNESS: Number of passengers, number of individual 


passengers. 
THE COURT: Handled? 


THE WITNESS: In the District of Columbia. 


THE COURT: Well, let's say there were a thousand, I suppose 


there are a great deal more, let's say 10,000. Now, what did you do 


with it after you got the number of passengers? 
THE WITNESS: Multiplied by three. 
THE COURT: So that made thirty thousand? 


THE WITNESS: Yes. 


THE COURT: Now, to that 30,000, that is passenger miles, 


wasn't it? 





| 
| 
| 
| 
| 
| 
| 
| 








THE WITNESS: Yes, sir. 

THE COURT: Now, that 30,000 must have borne some relation 
to some other figure. What was the other figure. 

THE WITNESS: Well, we took the average rate per passenger 


mile for the company and multiplied it -- 


THE COURT: (Interposing) What is that average rate of passenger ? 


Where is it? Where is it shown? On anything in the record? 

THE WITNESS: It is shown in the Annual Report. 

THE COURT: Well, there is nothing in the record as far as you 
know that shows that, is there? A. Yes. 

445 MR. JONES: The annual report is in the record, Your Honor. 

THE WITNESS: A copy of the annual report is in the record. 

THE COURT: But you did not take and allot to the District of 
Columbia passenger’ business that proportion of passenger miles as 
the passenger miles in the District of Columbia bore to the total passen- 
ger miles, did you? 

THE WITNESS: No, sir. 

THE COURT: You took the average cost of each passenger mile 
or revenue for each passenger mile and applied it to the passenger miles 
in the District of Columbia? 

THE WITNESS: That is true. 


THE COURT: Which was three ? 
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THE WITNESS: Yes, sir. 


THE COURT: All right, I just wanted to understand how you 
computed that. | 


BY MR. WIXON: 


Q. Mr. Lucket, one question that occurs to me. I understand 





your intra -- i-n-t-r-a -- state o,erations that you eliminated from 
your determinations the revenues so obtained. How about the expense 

| 
items? How did you handle those items? | 

There must be an element of expense of course, with ot intrastate 

446 operation as well as with an interstate operation? A. well, I 
don't know of any way of separating expenses as between intra and inter, 
if it's done it has to be done on an arbitrary statistical fovrnula for the 
simple reason that the same business, both intra and inter, is handled 
over the same tracks, hauled by the same crews, handled in the same 


cars in many instances. | 


Q. Dolunderstand, sir, then, that although you eliminated 





intrastate, -- i-n-t-r-a -- revenues you did not eliminate intrastate 
expenses in your accounting? A. Well, we didn't eliminate intrastate 
revenues, we allocated the intrastate revenues to the states in which 


they were earned. 











BY MR. WIXON: 
Q. Now, sir, when you get to the element of expenses how did 
you handie those? A. Well, the expenses apportioned on ton miles, 


passenger miles, train miles, or whatever the apportionment might 


be which includes both intra and interstate miles. 


Q. You did say, sir, I believe, unless I misunderstood you, 
that with respect of your intrastate revenues you allocated them to 
the states in which those intrastate operations occurred. Is that right, 
sir? A. That is true. 
448 Q. Now, how did you allocate the expense which would go to the 
intrastate revenue? Did you make any such allocations there? A. After 
the intrastate revenues -- intrastate passengers, or intrastate tons -- 
are allocated and become a part of the total allocation to each state, both 
intra and inter, those factors are used to apportion the total expenses, 
both intra and inter. 

Q. On what basis? By ton miles, passenger miles, or how? 
A. Ton miles, train miles, car miles, 

Q. Well now, on your schedules, sir, I'm looking at the one 
which has to do with the totality of operations -- 

MR. JONES: (Interposing) Which one is that, Mr. Wixon? 

BY MR. WIXON: 
Q. That would be 15-A (showing document te the witness), do 
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those figures include intrastate operations? A. Oh, yes. Yes, sir. 


Q. Now, they also from the purposes of the expense items include 
an element of expense applicable to those intrastate operations? A. Yes, 
sir. | 

Q. Is that right, sir? A. Yes, sir. 

* * 
449 Thereupon, 
FRANK A. LUCKET | 
was called as a witness and, being then and there duly sworn, assumed 


the witness stand and, upon examination, testified as follows: 

* * oe 

DIRECT EXAMINATION 

BY MR. JONES: 

Q. Are you related to Mr. William Lucket who has just testified 
here? A. Iam. 
Q. What is your relationship? A. I'm his nephew. | 
Q. What is your occupation, Mr. Lucket? A. General statistician, 
450 Southern Railway Company. | 
Q. Where are your offices, sir? A. 15thé& K Streets, Northwest, 
Washington, D. C. 
Q. As a general statistician of the Southern Railway Company 


what department of the company are you a part of? A. Accounting 








Department. 

Q. What are your duties as general statistician of the Southern 
Railway Company? A. Iam responsible for preparing cost studies 
and statistical analyses for the Southern Railway Company's manage- 
ments use as well as for the various regulatory bodies throughout 
which our company operates including the Interstate Commerce Com- 
mission. Such studies are the analysis of the operation of unprofitable 
passenger trains, analysis of the operation of unprofitable lines of 
road, studies for financial reorganization of other companies, studies 
of various commodities for freight rate increases, the passenger fare 
increases, and similar studies in to be prepared for cases before the 


Interstate Commerce Commission involving competition with motor 


carriers or other modes of transportation. 


Q. Do you testify with respect to your studies before various 
agencies and courts? A. In each of those instances I am responsible 
for the preparation of exhibits and the presentation of testimony 
451 relating to those exhibits. 

* 
BY MR. JONES: 

Q. Now, as the general statistician of the Southern Railway 

Company and as a member of the Accounting Department, are the 


company's books of! account and financial records available to you? 
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A. They are, sir. | 
Q. Mr. Lucket, have you examined the company's books of 
account and financial records to ascertain if for the years 1949 through 
1953 a record was made of District of Columbia freight revenues and 


expenses? A. TLhave, sir. 


Q. Did you find any such record? Did you find any such record 


of District of Columbia freight expenses and revenues? A. I did not. 
452 Q. Have you examined the records and books of accounts of the 
Southern Railway Company in order to ascertain whether records were 
kept of company-wide freight operations with respect to expenses and 
revenues? A. Ihave, sir. 

Q. Did you find such records? A. I did. 

Q. Mr. Lucket, Ishow you Petitioner's Exhibits 15-A,| 16-A, 
17-A, 18-A, and 19-A (handing documents to the witness). A. Yes, sir. 

Q. And Iask you from your examination of the books of account 
and records of accounts of the company if you saw the origi.aJ3 of these 


exhibits? A. Ihave, sir; yes, sir. | 


(The documents are re:urned to counsel. ) 

Q. Mr. Lucket, I show you Petitioner's Exhibits 20-A,' and 

20B, 21-A and 21-B, 22-A and 22-B, 23-A and 23-B, and 24-A and 
24-B (handing documents to the witness). | 
Have you seen the originals of those records in the company? 
A. Ihave, sir. 


Q. I show you Petitioner's 12-E (handing document to the 
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witness), Mr. Lucket, and ask you if you have seen a copy of that -- the 
office copy of that particular exhibit? A. Ihave, sir. 
453 (Documents are returned to counsel. ) 

Q. Mr. Lucket, from your examination of the records just referred 
to have you been able to compute the Southern Railway Company's freight 
revenues earned in the District of Columbia for the years 1949, 1950, 

1951, 1952, and from January 1, 1953 to August 5, 1953 -- through August 
5, 1953? A. Ihave, sir. 


Q. Did you make such a computation? A. I did, sir. 


Q. Do you have it with you? A. Yes, sir. (Document is handed 


to counsel. ) 
MR. JONES: Will you please mark this Petitioner's Exhibit 25 
for identification ? 


(Petitioner's Exhibit 25 was marked 
for identification. ) 


BY MR. JONES: 

Q. Mr. Lucket, I show you Petitioner's Exhibit marked 25 for 
identification and ask you if that is the computation which you have made? 
(Showing document to the witness.) A. It is, sir. 

@. Mr. Lucket, will you explain your method of making that 


computation without referring to the figures? 


* * 
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454 THE WITNESS: I determined the mileage tape line for the Dis- 
trict of Columbia which in this record is Exhibit 20-B for 1949, 21-B 
for 1950, 22-B for 1951, 23-B for 1952, and 24-B for the year 1953, the 
tons of freight carried in the District of Columbia. I multiplied those 
tons of freight by the miles operated in the District of Columbia therefore 
giving me revenue ton miles in the District of Columbia. | 
I then determined from Exhibits 15-A through 19-A for the years 
1949 through '53 respectively, the entire line revenue of freight revenue 


for each year. 


Then going to Exhibits 20A through 24-A for the years 1949 


through 1953 respectively, I found the entire line revenue ton miles. 


| 


I divided the revenue ton miles into the freight revenue for each 





| 


year respectively to determine the average revenue per ton mile. 

I then multiplied the entire line average revenue per ‘be mile 
times the revenue ton miles that I had previously computed for the 
District of Columbia for each of the years respectively to determine my 


| 


D. C. freight revenue. 


| 


* * * 
455 Q. What mileage did you use in the District of Columbia? 
A. lused the longest miles which was 4.25 and I applied that 4. 25 


to all D. C. tons. 








196 

MR. JONES: Your Honor, at this time I offer Petitioner's Exhibit 
No. 25 marked for identification in evidence. 

MR. WLIXON: I object to it, your Honor. 

THE COURT: On what ground? 

MR. WIXON: On the ground it is not evidence, it is a computa- 
tion made on the basis of other items which by admission are based on 
a formula so that this is formula computed on formula to arrive at a 
result. It is not evidence of transactions, it's a determination based 


upon this gentleman's surmize whether it be an intelligent one or not. 


It nevertheless is a surmize or a conclusion and it is not factual testimony 


with respect of the matters before your Honor now. 

THE COURT: I think that in the area of -- I think the area of 
statistics ig a specialized area and I think the witness is qualified as an 
expert in it and I believe it is admissible for the purpose of this case. 

* * * 
457 MR. WIXON: May I inquire of the witness, sir? 

THE COURT: Yes. 

MR. WIXON: From your testimony, sir, I understand that you 
took the exhibits which are in evidence, starting with 15, that series 
numbered 15 and that series numbered 20, and you took the items shown 
on that such as mileage in the case of one set of those exhibits and the 


items of dollar amounts as shown on the second series of exhibits, and 
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you used a 4.25, I believe, as your longest haul point in the District 
of Columbia for your ascertainment ultimately of the freight revenues 
which would be applicable to the District of Columbia. Is that accurate 


-- does that accurately describe the nature of your operation here ? 


458 THE WITNESS: Not quite exactly, sir. 

MR. WIXON: Go ahead, sir. 

THE WITNESS: The 4.25 was applied to the tons -- DC tons 
only -- multiplying the 4. 25 times those tons you have got ceyenie ton 
miles for the District of Columbia. 

MR. WLIXON: Yes, sir. Now, you have got your tons carried 
from those exhibits? 

THE WITNESS: Yes, from the mileage exhibit. 

MR. WIXON: Yes, sir. 


THE WITNESS: Yes, sir. 





MR, WIXON: Which is in evidence and then you multiplied it 


by 4.25? 
THE WITNESS: Yes, sir. 
MR. WIXON: Which was an arbitrary determination in the sense 
that it was the point in the District of Columbia, the longest from the 
South end of the Long Bridge, is that right, sir? 
THE WITNESS: That's correct, sir. 
MR. WIXON: And that gave -- 
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THE COURT: But he applied it to every haul. 


MR, WIXON: Yes, sir. 

THE COURT: I thought you said the longest haul ? 

MR. WIXON: I said that was the longest point to which items 
were carried. 
459 And as a consequence of that from the exhibit which has been 
offered in evidence you arrived at what I see here to be average revenue 
per ton mile, entire'line, because you multiplied 4.25 by the total tons 
carried which you got from one series of these exhibits. Isn't that 
right, sir? 

THE WITNESS: That is true. 

MR. WIXON: And then you got your revenue ton miles by applying 
the tons carried by 4. 25? 

THE WITNESS: That's correct, sir. 

MR. WIXON: And then you had an item of total revenues, did you 
not, sir? 

THE WITNESS: Freight revenue only. 

MR. WIXON: Total freight revenues, that is all we are speaking 
about, and as a consequence of your former determinations applied to 


your freight revenues you arrived at D. C. freight service as it is marked 


here, revenue (showing document to the witness). Is there any opinion 


involved in that, sir? 





199 


THE WITNESS: Well, there is one thing you said I don't quite 


understand, sir. 
MR. WIXON: Go ahead, you straighten me out if I'm in error. 
THE WITNESS: The revenue ton miles of the District of Columbia 
that were computed by the use of the 4.25 did not enter into the calcula- 
tions of the revenue per ton mile at all. | 
460 MR. WIXON: They entered into the calculations with respect to 
the District of Columbia necessarily, didn't they? : 


THE WITNESS: In determining the freight revenue for the Dis- 


trict of Columbia, yes, sir. The entire line revenue per ton mile which 





was computed and calculated as a separate proposition and that revenue 


| 
| 


per ton mile was applied to the ton miles made in the District which was 
computed by the use of the 4.25 and gave me D. C. freight service revenue 


and as I understand your question, do I have any opinion as to those figures? 





MR. WIXON: No, sir; I said is that an opinion? Is that result an 
opinion? Isn't it, in fact, a computation only? If I multiply by 2 times 
2, sir, and get 4, I'm making a computation but I'm not expressing in 


that regard any opinion? 





THE WITNESS: Well, it is an opinion of the freight revenue for 
the District of Columbia based on that computation. | 
MR, WIXON: The sheet that you have here, sir, is a computation 


made or determined in the method you have described to the Court, isn't 








that right, sir? 

THE WITNESS: That is correct, sir. 

MR. WIXON: And it is based with the exception of the 4.25 which 
you selected yourself rather than some other figure, I'm sure it's in 
evidence, but you selected that, it is based entirely upon the exhibits 
which are in evidence in this case and which were identified to you a few 
moments earlier? 

461 THE WITNESS: And my experience as to interpreting the figures 
on those exhibits. Yes, sir. 

MR. WIXON: Does it take some special understanding of these 
exhibits to make them comprehensible to this Court, sir? 

THE WITNESS: Well, it takes some understanding of those 
exhibits to know if my calculations here would give me a correct opinion 
as to the freight service revenue in the District of Columbia. 

MR. WIXON: I'm not asking you now your opinion, sir, as to 
what this is, I'm asking you does it take some special knowledge, some 
element which is not generally understood for this Court in this case to 
comprehend these exhibits ? 


THE WITNESS: No, sir; not that which is generally understood. 


MR. WLIXON: And you didn't use anything in making your computa- 


tions, I take it, from what you just said, which the Court or any reasonably 


intelligent person could have done using those exhibits, is that right, sir, 





or wrong? 


THE WITNESS: That is correct. 





_ MR. WIXON: I renew the objection, your Honor. I renew the 
objection on this ground, that the items are merely determinations which 
are not material or relevant here, that they are based on matters which 
are now before this Court in evidence, which this Court can find asa 


462 fact, if it feels that that is a proper fact so to find, and that 





these are being offered as facts and your Honor's obligation is to find 
the facts in the case and I offer the second objection that they are based 
upon arbitrary approaches to the matter which again are not facts and 
which your Honor under the statute which sets the Court up here is 
required to make those determinations yourself and not through the 
advices of a witness in this case. Which is exactly what I understand 
this paper to be. | 


THE COURT: I overrule the objection. 


MR. JONES: May I have the identification struck off and have 


it marked received in evidence ? 
THE COURT: Yes, it is received. 


(Petitioner's Exhibit No. 25 
was received in evidence. ) 


BY MR. JONES: ! 


Q. Mr. Lucket, from your examination of the originals of the 
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exhibits heretofore referred to, 15-A through 24-B and Petitioner's 12-E, 
have you been able to make a computation of the Southern Railway Compa- 
ny’s expenses from the District of Columbia from August 6, 1953 through 
December 31, 1953? A. What is that Exhibit 12-E? 

Q. That is the annual report (showing document to the witness. ) 
463 The Interstate Commerce Commission Annual Report. A. 1953, 
yes, sir. 


Q. Did you make such computation? A. I did, sir. 


Q. Do you have it with you, sir? A. Ido, sir. (Document 


is handed to counsel. ) 
MR. JONES: Will you mark that Petitioner's Exhibit 26 for 
identification ? 


(Petitioner's Exhibit No. 26 
was marked for identification. ) 


BY MR. JONES: 

Q. Mr. Lucket, I show you Petitioner's Exhibit 26 marked for 
identification and ask you if that is the computation you just referred 
to? (Showing document to the witness. ) 

THE COURT: Now, this is the cost? 

MR. JONES: This is the expenses and cost. 

THE WITNESS: Yes, sir. 

BY MR. JONES: 


Q. Would you now explain the method you used in making that 
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computation, Mr. Lucket? A. I determined from Exhibit 12-E the total 
freight and passenger service operating expenses, taxes, hire of equip- 
ment and joint facilities rents applicable to freight service. found the 
same figures applicable to freight and passenger service together. 


464 I then found what the freight proportion percentagewise for the 





year 1953 of those items. | 
I then went to Exhibit 19-A and determined for the entire line for 
the period August 6, 1953 through December 31, 1953, the total freight 
and passenger service operating expenses, taxes, hire of equipment 
and joint facility rents. I made the first calculation finding the freight 
proportion for those items for the year '53 because that separation is 
only made annually. 
I took the freight percent just determined for the year 1953 and 
applied it to the freight and passenger figures for the year August 6, 
1953 through December 31, 1953, to give me the freight service pro- 
portion for that period. ! 
I then went to the Exhibit 24-A and found my revenue ton miles 
for the entire line period August 6, 1953 through December 31, 1953. 
I then went to Exhibit 24-B which is the mileage exhibit for the 


District of Columbia, and determined the tons handled in the District 





of Columbia for the period August 6 through December 31, 1953. 


I multiplied those tons by the miles operated in the District of 


1 
| 
| 
| 
| 
| 
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Columbia, 4.25, to give me the revenue ton miles in the District of Co- 
lumbia for August 6 through December 31, 1953. 
465 In as much as the revenue ton miles that I had previously determined 
for the entire line for this period did not include the District of Columbia 
as one of its components I added the D. C. ton miles to that to give mea 
restated revenue ton miles for the entire line including D. C. ton miles. 
I then found the District of Columbia's revenue ton miles percent 
of the entire line revenue ton miles by merely dividing one into the other. 
I then applied that percent to the total entire line freight service 
operating expenses, taxes, hire of equipment and joint facility rents, 


for the period August 6 through December 31, 1953, to give me my D.C. 


freight operating expenses, taxes, hire of equipment and joint facility 


rents for August 6, 1953 through December 31, 1953. 
MR. JONES: I at this time offer Petitioner's 26 in evidence. 
MR. WIXON: I object to it, your Honor. 
THE COURT: On the same ground? 
MR. WIXON: On the same ground, on the ground it is an alloca- 
tion of apportionment determination, that it is evidence of a fact that 
is not admissible in evidence because it is merely an approach on the 
basis of the theory of the petitioner here and it is offered as a fact, 
not as an argument. 


On the ground, also, of course, that those stated by me with 
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466 respect to this witness in connection with his former or prior 


exhibit. | 


THE COURT: I will overrule the exhibit, it is received in evidence 





as Petitioner's Exhibit No. 26. 


(Petitioner's Exhibit No. 26 
was received in evidence. ) 


THE COURT: Exhibit 26 will be received in evidence as the 
witness’ opinion as to the proper way of determining the expenses and 
charges for the freight and passenger services within the District of Co- 
lumbia for the periods indicated. | 

MR. JONES: And the proper amounts in the opinion of the witness. 

THE COURT: Well, yes, sir. | 

BY MR. JONES: | 
Q. Mr.Lucket, from the examination of the originals of the exhibits 


heretofore shown to you have you been able to make a computation of the 


Southern Railway Company's freight expenses and freight revenues for 


the District of Columbia for the entire year 1953? A. Ihave) sir. 


Q. Did you make such a computation? A. I did, sir. | 


Q. Do you have it with you? A. Ido, sir. 


THE COURT: Did you say expenses for the entire year? 


MR, JONES: Yes, sir. 


THE COURT: 1953? 
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MR. JONES: This goes to the part of our case where we have 
to present views and proof to what we contend is an unjust taking by 
the application of the District's formula, the whole year '53 therefore 
is being considered. Up to this time, you see, Exhibit 25 showed revenue 
up to and including August 5, 1953, and expenses were in Exhibit 26 from 
August 6 through December 3ist. 

Now, I want! the full revenue as computed by the witness and the 
full D.C. expenses computed by the witness as for the full year. 

THE COURT: I see. All right. 

MR. JONES: I ask to have this Petitioner's 27 for identification, 
please. 


(Petitioner's Exhibit No. 27 
was marked for identification. ) 


BY MR. JONES: 


Q. Mr. Lucket, I show you Petitioner's No. 27 for identifica- 


tion and ask you if that is the computation you have just referred to, 


that is for the full year of 1953? A. Itis, sir. 

Q. Will you explain the methods you used in making that computa- 
tion, please? A. i determined the D. C. revenue tons as shown on 
Exhibit 24-B, year 1953, multiplied that by 4.25 miles to determine my 
D. C. revenue ton miles for the entire year. I then determined from 


Exhibit 24-A the entire line revenue ton miles. I restated the revenue 








| 
| 
| 
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| 
f 
| 
| 
| 
| 
| 
i 


to ton miles for the entire line to reflect the D. C. ton miles by merely 
adding the two figures. | 
I then found the percent of the entire line revenue ton tiles in- 
cluding the District of Columbia. I found the percent of the District of 
Columbia's revenue ton miles proportion of the entire line revenue ton 
miles including the D. C. to give me my District of Columbia ton miles 


percent. 


I then found the entire line revenue per ton mile by dividing the 





revenue ton miles as shown on Exhibit 24-A into the freight revenue 
as shown on Exhibit 19-A to give me my entire line revenue abe ton 
miles, year 1953. 
I multiplied my revenue per ton mile by the District of Columbia 
ton miles and arrived at my District of Columbia freight revenue for 
the year 1953. | 
I then found for the entire line, Southern Railway Company, year 
1953, the freight operating expenses, taxes, hire of equipment and joint 
facility rents from Exhibit 19-A. I multiplied the figure thus obtained 
‘by the District of Columbia revenue ton mile percent previously computed 
and arrived at my District of Columbia Freight operating expenses, taxes, 
469 hire of equipment and joint facility rents for the year 1953. 
MR. JONES: Your Honor, I offer Petitioner's 27 for identifica- 


tion in evidence. | 








208 

MR. WIXON: If your Honor please, I object to it on the same 
grounds that I have stated previously. It's based upon a computation 
using an arbitrary factor, and arbitrary factors, that the factors which 
go into this are in each case based upon an allocation of apportionment 
sought and used by the Southern Railway Company including all of the 
exhibits in this case starting with Exhibit 15 and running up through 
Exhibit 26, Ibelieve. I'm not certain about that, now. And for that 
reason it's not evidence, it's merely a statement of an allocation and 
apportionment formula. And moreover it is not a fact which your Honor 
must find with respect to how much, if any, of the expense and how 
much, if any, of the revenues of the Southern Railway Company are 
involved in this case because we are not at this point involved with a 
determination of allocation and apportionment which is exactly what 
these papers purport to you. 

THE COURT: I overrule the objection. 

MR. WIXON: Might I inquire, if your Honor please, I'm not 
doing this for any other purpose but for the purpose of an understanding 
as to what these papers are admitted for? 


470 THE COURT: They are admitted to show a witnesses opinion 


as to what would be the proper method of making an informed guess, 


I should use the language of the Court of Appeals in the McCeney case, 


as to an estimate as to what the expenses and revenues are. 
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MR. JONES: And his opinion as to what the amounts are in 


each instance. 


THE COURT: Well, what the amounts are and what the method 


is that should be employed to determine that or make an estimate and 
there are several methods, some of them I am going to intertogate the 
witness about when you and Mr. Wixon are finished. | 
I'm not saying this is the best method but I take it in the opinion 
of the witness this is a method that should be used. 
Now, that is all it is introduced for. 
MR. JONES: And it is the method that the Southern Railway 
Company proposes to use. | 
THE COURT: Yes. 
MR. JONES: Through our witness, yes. i 
MR, WLIXON: If your Honor please, I have another basic 
objection which I think I ought to state now out of fairness to the Court 
and Southern Railway's counsel. ! 
There is no expression at this time with respect to any of these 
exhibits concerning any conclusion reached by the witness or any opinion 
reached by him in respect to this. He has made certain computations 
which he has placed upon a paper which your Honor has received in 


evidence. I state basically that unless some certain or unusual attribute. 


is required in copying one fact from a sheet of paper and putting it upon 
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another, which I don't agree to, there is nothing here that would show 


that there is anything which cannot be determined which this Court, 
or should not be determined by this Court. 

You have merely the application of known figures, certain additions, 
divisions, and multiplications to be arrived at for a result. There they 
are all based upon the exhibits which are in this case except 4. 25 figure 
which was selected by this witness in applying the material which he got 
from these exhibits. 

THE COURT: Mr. Wixon, I'm wondering why the witness did't 
use the following formula. I'm going to ask you about it. 

MR. JONES: May I have that finished and strike off the "for 
identification” and have it marked received? 

THE COURT: Yes. 


(Petitioner's Exhibit No. 27 
was received in evidence. ) 


THE COURT: (Continuing) Why he did not take the same proportion 
of the expenses and revenue as mileage in the District of Columbia bears 
472 to mileage all over the entire system. That is one method. 

Now, this method may be either -- I want to know why he didn't 
use that method or there may be other methods and it seems to me that 
it is peculiar within the area of statistics and expert statisticians as to 


what method should best be used to make this estimate, to make this 
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informed guess, that is the purpose of this testimony. 
I may entirely disregard it. You can argue that it shouldn't be 
any attention made to it, that your method is the best if you have one, 
but it's in the field of statistics and I think in these days statistics is 
a science within itself. 
MR. WIXON: Well, that may be, your Honor. | 
THE COURT: Well, that is the basis of my ruling, you wanted 
to know what was the basis. | 


All right, Mr. Jones. 





BY MR. JONES: | 
Q. Mr. Lucket, these computations that you have made which 
are now in evidence as Petitioner's Exhibits 25, 26, 27, do you have an 
opinion as to whether or not they are the best possible methods of com- 
puting District of Columbia freight revenues and freight expenses ? 
MR. WIXON: I object, your Honor. | 


THE COURT: I overrule the objection. : 
473 THE WITNESS: As to the revenues I believe that there could 
have been one refinement made which I did not make and that is I have 
taken the longest distance of 4. 25 miles in the District and multiplied 
that by all tons. If I could determine the point where the tons originated 


or terminated in the District and multiplied it by the actual miles from 


the South end of Long Bridge to that origination or termination in the 
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District I would have computed a more accurate revenue ton miles, but 
what I have done, I've taken total tons and taken the longest distance, I 
know that some of these tons terminated at a point before -- 

THE COURT: (Interposing) No, he's asking you about the method. 

THE WITNESS: Well, the method that I followed I believe is an 
accurate method. I\believe it could be refined to that one extent. 

BY MR. JONES: 

Q. And does your answer go both to expenses and revenues ? 
A. To expenses, the same answer would be applicable. 

MR. JONES: That is all, your Honor. 

MR. WIXON: I move to strike the testimony that's just been given, 
your Honor, on the ground that it is not directed to anything. All he has 
said is he thinks it is a good method and a good method of itself standing 
alone means nothing. It might be a good method, for example, of making 
474 lamps. 

MR. JONES: Well, the question was entirely phrased, the question 
is whether or not it was the best possible method for arriving at the best 
D. C. freight revenue andD. C. freight expenses. 

THE COURT: I overrule the objection. 


* * 


475 MR. WIXON: All right, sir. 


THE COURT: Now, Mr. Lucket, there are other methods of 
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computation, aren't there, besides the ones you adopted? 
THE WITNESS: There are, yes, sir. ! 
THE COURT: Now, why did you not use the method that would 
allot to the District of Columbia or allocate to it that proportion of the 


revenue where revenue was involved that the mileage in the District 


of Columbia bears to the total mileage of the Southern Railway? 


THE WITNESS: When you say "mileage," sir, do you refer to 


track miles? 
THE COURT: I say to the 4.25, for instance. Let's say now 
that the Southern Railway's 10,000 miles, I don't know what it is, it's 
not here of record and I hope it comes in, I don’t know. | 
MR. JONES: It's in the record. 
THE COURT: Is it in the record, all right. Let's assume it's. 
10, 000 miles and the mileage in the District, you have taken diong here, 
let's assume that 4.25, why wouldn't it be the proper method to allocate 
to the District of Columbia that proportion of the revenue, for instance, 
as 4,25 bears to 10,000? | 
THE WITNESS: Because, your Honor, that assumes that every 
mile of track on your system has the same identical density and it assumes 
that the same amount of revenue traffic moves over that mile bf tracks, 
where in fact that is not true. ! 


476 If Imay give an example, sir? 








THE COURT: Yes. 

THE WITNESS: Our line between Washington and Atlanta is one 
of our heaviest traffic lines, whereas our lines, say between Richmond 
- and Danville, our Richmond Division, is a light line. Now, if I followed 
on the assumption of the basis of 4.25 to an assumed 10, 000, I'm assuming 
that each mile in the 4. 25 has the same identical density as each mile in 


the 10, 000 which I know from my studies is not a fact. 


THE COURT: Well, doesn't the Accounting Department allocate 


expenses according to divisions and in mileage? 

THE WITNESS: Some expenses are assigned on track miles, yes, 
sir; principally MW and S, maintenance, way and structure expenses. 

THE COURT: Not overhead? 

THE WITNESS: Some of the overhead accounts in your MW and 
S, such as superintendents, stationery, would be assigned on track miles 
maintained, but most of your expenses are based on ton miles or car 
miles or gross ton miles, the volume plus the miles that that volume 
hauled. 

THE COURT: Well, is it your opinion that an apportionment 
based upon mileage would not reflect the true picture ? 

THE WITNESS: I'm very strong of that opinion that a track mile 
apportionment of revenues would not properly reflect the revenues. 


477 THE COURT: Well, you did not take into consideration the 
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terminal facilities here. Why didn't you do that? | 
THE WITNESS: In my expenses I did not because I was unable to 


determine from the statistics that were available the average haul of all 
I feel that 





of the traffic that originated and terminated into the District. 
terminal expenses should be assigned over the average haul of the traffic 
which made use of those terminals. I had no way of doing that in this 
instance so I apportioned it on a ton mile basis which apportioned this 
local terminal over other ton miles but at the same time brought other 


terminals expenses back over this line on a ton mile basis. 


THE COURT: All right, sir. 


ok * * 


CROSS-EXAMINATION 
BY MR. WIXON: | 
Q. Mr. Lucket, in making your determinations, did you include 
the amounts paid by Southern Railway Company to pay Pennsylvania 
Railway Company for the hauling of freight in the District of Columbia to 





the yard in Virginia, the Potomac Yards? A. No, sir, I did not. 


Q. You did not include them? A. No, sir. 
Q. Why did you leave that out? A. Because it is debited to 


Account 101, Freight Revenues. 
Q. In other words, it is a charge against that amount received, 


is that correct, sir? A. It is debited against that amount; yes, sir. 
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Q. What would have been the effect had you taken that into account 
in arriving at your determination from the dandpoint of t hese exhibits 
which you have identified which have been received in evidence, that is 


479 to say, numbers 25, 26 and 27? If you need those exhibits, I 


will be happy to -- A. (Interposing) I have copies, sir. Well, on exhibit 


25, it would have increased the average revenue per ton mile entire line, 
if I had taken that into consideration. 

Q. Would that have been true with respect to the remaining 
exhibits? A. On exhibit 26, I'm not quite clear as to how to answer 
this on number 26 because what the Pennsylvania bills us, as I have 
stated, is credited to Account 101. If I did not consider it -- I said 
“credited, * I meant debited to Account 101. If I did not consider it as 
a debit to 101, then obviously, it would have been considered as an 
expense item and then in that instance, it would have increased the entire 
line expense item and when I applied the D. C. percent to it, I would 
have gotten a larger amount in the District. 

Q. I notice on these exhibits, notably 26, for example, we have 
an item, "Total freight operating expenses, taxes, hire of equipment 
and joint facilities rents, entire line, August 6, 1953 through December 
31, 1953, '* and the amount is stated to be $73, 332, 824.36? A. Yes, 
sir. 


Q. Does that item I have just identified on exhibit 26 include 





| 
| 
| 
| 
| 
| 
\ 
I 
i 
i 
\ 
I 
| 
I 
| 
| 
\ 


217 
the joint facilities rent existing of expense of Southern Railway Company 
in engaging the facilities of Pennsylvania Railway Company for the hauling 
480 of freight in the District of Columbia to Potomac Yards? A. No, 
sir, it does not. As Ipreviously stated, the amount of the Pennsylvania 
charges is debited to freight revenue account 101. | 

Q. So in this computation or these services of Sonipatutions, 
no direct reference is made to that item of expense to the Southern Rail- 
way Company for hauling of freight by the Pennsylvania Railroad in the 
District of Columbia? A. Not on exhibit 26. It is reflected in exhibit 
25. 

Q. You mean that it is included in exhibit 25? A. It is reflected 
in exhibit 25 in that I have applied the entire average line revenue per ton 
miles to the ton miles made in the District, inasmuch as the Bennsylvania 
charges are a debit against the total freight revenue reducing i -- well 
then, my average revenue per ton mile for the entire line would be reduced. 

Q. Well, there isn't any doubt in your mind, is there, | that the 
amounts paid by the Southern Railway Company to the Pennsylyania Rail- 
road Company for hauling freight into and outside of the District of Co- 
lumbia are chargeable toqerations in the District of Columbia, are they 
not, sir, because the expense is directly related to a transaction occurring, 


a series of transactions occurring within the District of Columbia? 


481 MR, JONES: Your Honor, I want to object to that. That is the 
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very issue of this case. I think it is a question of law. 
THE COURT: He is asking this man a question. You put him on 
there as a statistician. 
MR. JONES: The question he now is asking is whether or not this 
is a direct cost or a charge which is the very issue before us here, the 


regulation. It is up to the Court to interpret that. 


THE COURT: All he wants to know is whether or not this expense 


is allocable directly to the District of Columbia without any apportion or 
anything else. That is all he asked. It is charged to the District, that 
is what he means. 

THE WITNESS: In response to a question asked earlier by the 
Court, the same identical question, I responded that it is applicable to 
the entire haul of traffic originating and terminating in the District. 

In all cost studies, your terminal cost is not charged and I use the word 
"charged" here as an expense item, is not charged to that proportion of 
the haul only but it should be spread over the entire haul. 

Now, I have ‘done that in my exhibit number 26 where I'm dealing 
with cost by the use of a revenue ton mile and that actually spreads it 
over the haul. 

482 BY MR. WIXON: 
Q.. Now, this deduction of the amounts paid to the Pennsylvania 


Railroad Company from the operating revenues of the railroad company 
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for hauling freight is inconsistent, is it not, sir, with the thought or 





approach that such an item is chargeable as an expense to the! area with- 
in which such expense is applicable? A. It is consistent with the require- 
ments and rules of the Interstate Commerce Commission which require 


us to debit Revenue Account 101. 


Q. Ihave great respect for the Interstate Commerce Commission. 





I'm sure the gentlemen know exactly what they are doing down there but 
I don't think that is exactly the answer to the question I have asked. You 
understand here we are not dealing with any necessary compliance with 


the Interstate Commerce Commission. This portion is not bound by it. 





THE COURT: Let the Reporter read the question. 


(Thereupon, the previous question was read.) 


THE WITNESS: No, sir, I don't believe so. Itisa different 
type of terminal expense. When we have yard expense, which is terminal 
expense that we operate where we perform our own service, that goes 
into a different account and any cost study I would make, I would allocate 
that over the haul as I have done here. | 
483 BY MR. WIXON: | 

Q. But, you wouldn't make a deduction of it from revenues, 
would you, a direct deduction from revenues? A. For that type of yard 


and terminal expenses, no, sir, I would not. | 


Q. You would include that as an ordinary expense and treat it 
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as an expense and on the approach you have used here, allocable out for 
whatever series of lines or transaction of the area covered by that expense 
might involve? I'm saying simply, you wouldn't make that type of trans- 
action and deduct it from the revenues as a direct deduction? A. Mr. 
Wixon, I have made this analysis based on the accounts as they are 
stated. I did not restate the accounts on our books for the purposes of 
my analysis that I made here. 

Q. Well, if the accounts in the books fall, then your analysis 
falls, is that right, sir? A. Well -- 

Q. (Interposing) They must be consistent with one or the other, 
must they not? You are a statistician -- A. (Inter,osing) And as a 
statistician, I take the books and accounts, which you don't seem to 
want me to do, and that is in accordance with the Interstate Commerce 
Commission rules. 


Q. You are not testifying as an expert in this case, sir, are 


you? You are merely testifying that you have taken certain facts and 


484 figures from certain records and applied a certain approach or 
rationale to those facts and figures as reflected by records which gave 
you a certain result. Am Iright or wrong? A. I believe that is a fair 
assumption. 

MR. WIXON: I move to strike all the testimony of this witness 


and the three exhibits introduced here, your Honor, namely 26, 25 and 27, 
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on the oeoonl that these are nothing more than computations made. They 
do not reflect any opinion and they stand upon records admitted into evidence 
which your Honor has not, at least at this juncture, accepted as being 
basically correct from the standpoint of the difficulty we are obtaining in 
this case which is namely the question of tax liability of Southern Railway, 
Inc. | 
THE COURT: I will overrule the objection. | 
MR. WIXON: Then, your Honor, I take it on the basis of the testi- 
mony the witness admits them only as computations rather than as expertise 
pronouncements because we still have that area which is, I think, in doubt. 
THE COURT: I'm not interested in how the witness characterizes 
his own testimony. I'm more concerned with what the actualities in the 
situation are and I will overrule your motion. 
BY MR. WIXON: 
Q. These exhibits that you have prepared, 25, 26 and 27, are 
485 based in the initiatory sense, at least, are they not, on methods 
of allocation and apportionment as reflected in the books or those extrac- 
tions of the books and records of the Southern Railway which are in 
evidence here, that is, 15 through, I think, 25 or 26, those are the 
summary sheets. A. Fifteen through twenty-four. ) : 


Q. Fifteen through twenty-five, is it? A. That is correct. 


Q. And that allocation or apporticnment, as I understand it, 
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as used by the Southern Railway, is the allocation and apportionment 
prescribed by Interstate Commerce Commission rules and regulations. 
Is that true, sir? A. No, sir. 

Q. All right, sir, there must be some reason for your state- 
ment, of course. Would you mind explaining to me what you mean? 
I understood that these papers were prepared on the basis of Inter- 
state Commerce Commission accounting requirements? A. A of 
each of those are the entire line and are based on the Interstate Com- 
merce Commission rules and classification. B on each of those, deal- 
ing with exhibits 15'through 19-B, the passenger revenues and expenses, 
are apportioned to the District of Columbia on a methodology by Southern 
Railway Company and generally followed by railroads throughout the 
South. The B part of 20 through 24 are the mileage statistics in the 
486 District of Columbia based on three miles. The Interstate 


Commerce Commission does not require, to my knowledge, that revenue 


expenses or mileage be maintained by states but each of the states through 


which we operate, with the exception of Virginia, does require us to main- 
tain revenues and expenses and mileage statistics by those territories. 

Q. So that so far as these exhibits are concerned then, the A 
series is kept in accordance with Interstate Commerce Commission 
requirements? A. Right. 


Q. Rather reflects the results which come from following such 





requirements? A. That is true. 
Q. And the B series of exhibits, which are in each case labeled 

"District of Columbia", are computations made by the Southern Railway 

Company on the basis of apportionment of revenue and expenses consistent 

with what the Southern Railway Company and other Southern Railway Compa- 

nies do in such cases in their determinations of individual operating results. 

Is that right, sir? A. That is true. 
Q. Now, the apportionment of these items is in each case based 

on ton and passenger revenue miles, that is to say, the B series of exhibits? 

It wouldn't be true as to the A, Iknow. A. Well, those factors you men- 

487 tioned are true for the revenues. They are not necessarily true 

for all of the expenses as they are. Some of the component factors used 

in determining expenses -- other factors are train miles, ene miles, 


gross ton miles, revenue ton miles, revenue passenger miles. 


Q. What items are not proportioned by way of ton and passenger 


miles on the B series of exhibits? A. Passenger car repairs is one of 


them that comes to my mind. 
Q. That is to say, repairs wherever they may occur or repairs 
in the District of Columbia, for example? A. For the District of Co- 
lumbia, your passenger car repairs as reflected in your B revenue and 
expense exhibits are determined by the relationship of the passenger 


car miles in the District to the entire line passenger car milés, that 
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percent being applied to the Account 317 passenger car repairs to 
determine D. C. proportion. 

Q. That is on a mileage basis though? A. Yes, sir. 

Q. You said there was a variation and I would like to know where 
the mileage factor varies or is not used? A. Well, there is no variation 
in mileage. It is a variation in the type of mile. It could be a car mile 
or a ton mile or passenger mile or train mile, but the miles themselves 
488 are the same. 

cd * 
489 MR. JONES: That is all, your Honor. 

THE COURT: Mr. Lucket, you have made certain computations 
or conclusions, call them what you may, based upon an assumed mileage 
of 4.25 in the District of Columbia and you have set them forth in an 
exhibit. Do I understand that computation is in the book, as you made it? 

THE WITNESS: No, sir. 


THE COURT: All right, that is all. I understood you to say every- 


thing you had here that you introduced or submitted was taken from the 


books and is based on the books, but do you find that computation or 
490 allocation that you have made in the books? 


THE WITNESS: No, sir. 


* 
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THE COURT: We are changing the record. 


MR. JONES: On page 582 -- 


THE COURT: Now will you have them in numerical order ? 


MR. JONES: Yes, in numerical order of the pages and the 


lines -- 

THE COURT: What page? 

MR. JONES: Page 382, your Honor. On the sixth line 
the bottom. 

THE COURT: Sixth from the bottom? | 

MR. JONES: Yes, there appears the figure $39, 873.43 as 
1949 apportioned maintenance and operation expenses for the sub- 
lessees' premises. That should read $30, 873.43. | 

THE COURT: All right, now change the $39-thousand to 
$30-thousand? | 

MR. JONES: Yes, then 873 point 43. 

THE COURT: Yes, the thirty nine thousand eight seven three 
point four three, to $30, 873.43? 

MR. JONES: Yes. 

Then on page 458 of the record -- 


THE COURT: What volume ? 





MR. JONES: There is a couple of them there. Beginning in 


line six from the top and ending in line seven, there is a sentence which 








"The company's 1953 total railway operating revenue 
was $45, 635, 504.00."' That is a repetition. Also, a bit 
of a mistake. Because immediately before it it reads: 
"And the total passenger expenses was 
$45-million, 635-thousand, 504 dollars.’ 
Then the reporter put in the sentence, "The Company's 1953 total rail- 
way operating revenue was" -- 
THE COURT: Strike out what now? 
MR. JONES: Strike out that full sentence, being quote: "The 
Company's 1953 total railway operating" -- 
THE COURT: 1953, is that the year? 
MR. JONES: Yes. "The Company's 1953 total railway operating 
revenue was $45, 635, 504.00." 
THE COURT: Al right. 
MR, JONES: Then ‘in the fifth line from the bottom on page 458 -- 
THE COURT: Wait now. From the bottom? 
MR. JONES: Yes. There is a figure $157, 684.05. There isa 
comma right after the four instead of a period. I think the decimal point 
should be in there because it means five cents. 


THE COURT: Change the comma? 


MR. JONES: Change the comma to the decimal point, period. 
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597 THE COURT: After what? Decimal point after what figure? 
MR. JONES: After the figure four (4). | 
MR. WIXON: If your Honor please, I am not concerned about 

the five cents, sir. I just want my position to be clear in this dase. 
MR. JONES: He wants more than five cents. | 
THE COURT: He is going to let you have that five cents ? 
MR. WIXON: Yes. | 
MR. JONES: Now your Honor, on page 477, which is the 
fourth volume of the record, in the second from the bottom ling, 
second to the last, the reporter has it "four miles" and it is four point 
twenty-five miles. | 
THE COURT: Change what? 
MR. JONES: Strike out the word "four" and insert the figure 
four-point-twenty-five miles (4.25). | 


THE COURT: All right. 





MR. JONES: On page 478, in the first line at the end of the 


first line -- 


THE COURT: The first line? 


MR. JONES: Yes, at the end of the first line there is a figure 
of $186, 399, 731.00. There is a decimal point after the nine. | Properly 


it should be a comma. 


598 THE COURT: Now let's see if Ican picture that. How is it? 
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MR. JONES: $186, 399, 731.00. And there should be a comma 
after the secondnine instead of the decimal point. 

THE COURT: Oh, you mean the thousands ? 

MR. JONES: Yes, $399-thousand; it should read $186, 399, 731.00. 

THE COURT: Isee. What is it now? 

MR. WIXON: There should be a period after the one (1) there. 

THE COURT: What is the figure, Mr. Jones? $399-thousand? 

MR. JONES: $186, 399, 731.00. 

THE COURT: $186-million, there is a comma after $186-million, 
399-thousand, and that should be a comma after‘that, and then the 
$731-hundred. 

THE COURT: Yes. 

MR. JONES: Then in the second line, on page 478, the figure 
for freight expense appears as $14, 764, 227.00. That figure should be 
$140-million. 

THE COURT: Change $14-million? 

MR. JONES: Change $14-million to read $140-million, 764-thousand, 
272-hundred. 


599 In other words, $140, 764, 272. 00. 


Now on the third line there is a figure $45-million 635-thousand, 


THE COURT: Yes. 
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MR. JONES: There is a decimal point before the 504 and it should 
be a comma, to read $45, 635, 504. 00. | 
THE COURT: Oh, I see. | 
MR. JONES: The fourth line there is a figure reading $275-million, 


212-thousand 345 -- pardon me 346. There is a decimal point| before 





the 346. It should be a comma, and read: $275, 212, 346.00. | 
Now the fifth line there is a figure reading $241-million 174- 
thousand and 607 hundred. There is a decimal point in front of the 607 
and it should be a comma, to read: $241, 174, 607. | 
On page 480, beginning in line twelve and ending at the end of 
line fifteen, there is a duplication of what went immediately before it. 
THE COURT: What do we strike out? | 
MR. JONES: Strike out the words "That the Southern Railway 


Company, " -- 


THE COURT: Let's take the first on line twelve, to what ? 





MR, JONES: To and including line fifteen. 
THE COURT: What is the last word? 
MR. JONES: The figure $2, 436, 958. 76. 


THE COURT: $958.76. That is the last thing to be stricken 
on line fifteen? | 
MR, JONES: Yes. 


THE COURT: Is that right ? 
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MR. JONES: That is right, sir. 
Your Honor, on the third from the last line on page 480, there is 
a figure there which now reads $3, million -- 
THE COURT: Third from the last? 
MR. JONES: Yes. There is a figure which reads $3, 236, 256.66. 


That figure should be $236-thousand, 256-hundred and 66-cents. 


THE COURT: Wait now. Cut out the three million? 

MR. JONES: Cut out the three million, yes. What they did, they 
got the three in there. It should read $236, 256.66. 

Now on page 481, the seventh line, there is a figure which appears 
of $223, 996, 147.55. There is a decimal point right after the 223-million. 
It should be a comma. 

THE COURT: All right. I guess those numbers are a little too 
large for the reporter. 

MR. JONES: Too large for me, too. 

601 Your Honor,: on page 493, on the first line, appears four words 
“apportioned to the distance". It should be "apportioned to the District." 
And I think by looking back on page 482 you can see it. 

THE COURT: You want to change the word "distance" to "Dis- 
trict’? 

MR. JONES: Yes, I think that is right. Just one word. It should 


be changed to "District" instead of “distance”. 





THE COURT: All right. 
MR. JONES: Then on page 503 -- 
MR. WIXON: I think that is right, your Honor. That 
witness's testimony. 
THE COURT: Yes. It doesn't mean very much, though. 503? 
MR. JONES: Now on page 503, on the eighth line, your Honor 
is reported as saying "Practically $9, 224, 000." | 
I will give you the preceding statement by me so I can clarify 
it. Isaid: "That is $9, 653, 438.07. Those are D. C. costs." 
Then you say, "Practically $9, 224,000." I know that you 
said hundred "600". 
THE COURT: Change it from what? 
MR. JONES: Make the entire figure read $9, 654, 000. 
THE COURT: What is it now? 
MR. JONES: $9, 224, 000.00. 
THE COURT: Even? 
MR. JONES: That is right. In other words, you are 
it out to $9, 654, 000. 00. 


THE COURT: I see. 


MR. JONES: That is the only corrections we have, your 


Honor. 


THE COURT: 
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MR. WIXON: Yes sir, we have one where I think you were given 


credit for a statement by Mr. Hamilton. Page 66, right after -- 

THE COURT: What line? 

MR. WIXON: I don't know, sir. But it is right after Mr. Wixon 
"I object”. The the objection was overruled. Then the Court, "I think 
I said, I believe I said," that should be Mr. Hamilton there, or the 
Witness. 

THE COURT: You mean that expression? 

MR. WIXON: Tenth from the bottom line. 

THE COURT: Tenth from the bottom? 

MR, WIXON: Yes, sir. 

THE COURT: Change it, instead of it reading "The Court” it 
ought to be "The Witness"? Capital, is it? 

MR. WIXON: Yes, sir. 

THE COURT: Change "THE COURT" to "THE WITNESS"? 

* cd * 

603 MR. WIXON: Your Honor, you had I think inquired of counsel 
for the Petitioner concerning the cost, operating and maintenance costs 
of the office building in the District of Columbia. 

THE COURT: Yes. 

MR. WIXON: As they relate to rentals of a certain space with- 


in that building. 





THE COURT: Yes. 


MR. WIXON: We are agreeable with counsel for Petitioner to 
entering into a stipulation concerning the character of the costs for the 
years in question, relating to the rental of space in Southern Railway 


Company's office building in the District of Columbia. 


604 We have a schedule which the Petitioner can offer in evidence 
and it will be acceptable to us. | 
THE COURT: All right. How about the actual sripante ? 
MR. WIXON: The amounts, the breakdowns are in there. 
I may say, your Honor, for clarification purposes only, that 
the results reflected on this stipulation will in turn affect other documents 
which do not in all respects accord with the statements here for the reasons 
that this breakdown produced a different result from that which had 
occurred in prior situations. ! 
I don't say that by way of indicating anything is wrong with it. 
I merely want to clarify it; that the figures will not be synonymous now, 
using this particular stipulated schedule and those which may come into 
this case with respect to similar items as a consequence of other activities 


of the corporation. 


| 
| 


Is that clear, Mr. Jones? 





MR, JONES: Yes. In other words, we gave you some figures 


that don't gibe ? 
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MR. WIXON: Don't gibe, yes. 
THE COURT: I think we had better put it as an exhibit. 
* * * 
605 THE COURT: I don't know whether a stipulation strictly speak- 
ing is an exhibit, but I don't think it will do any harm. 
MR. JONES: Yes. This should be marked as Petitioner's 
Exhibit Number 28. If I may have it so marked. 
I offer this in evidence. 
THE COURT: It will be received in evidence as Petitioner's 
Ebxibit No. 28. 
MR. JONES: Thank you. May we just have a minute if your 
Honor please, sir? 
THE COURT: Yes. 
(The document referred to was 
marked Petitioners' Exhibit 


No. 28 for identification, and 
received in evidence. ) 


(Brief pause in the proceedings. ) 


MR. JONES: The petitioners’ case is in, your Honor. 
THE COURT: Mr. Wixon. 
606 * 
Whereupon 
CLYDE H. TAYLOR 


was recalled as a witness for and on behalf of the District of Columbia 
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and, having been previously duly sworn, was examined and testified 


as follows: 
DIRECT EXAMINATION -- resumed 


BY MR. WIXON: 


Q. What is your present position with the District of Columbia 


Government? A. Assistant Administrator in the Income and Fran- 


chise Tax Division. 





607 Q. Immediately prior to assuming your present position what 


position did you have? A. Supervisor, Corporation Franchise Tax 
Section. | 


Q. What office are those two positions located in? A, They 


are in the Assessor's Office, Income and Franchise Tax Division. 





Q. Now will you tell the Court, please, what the function of 
the office which you occupy is? A. Present office. | 

Q. Yes, sir. A. It is generally to supervise the activities 
and coordinate the activities of the several tax sections, individual 


income, the two franchise tax sections, clerical sections. | 


Q. And in the position which you occupied prior to assuming 


your present one as Assistant Administrator, what was the function of 
that office? A. To exercise general supervision over the examiners 
assigned to the corporation, Income and Franchise Tax returns. 


Q. How long were you supervising Examiner, sir, of the 
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Corporation Franchise Tax Division? A. Since between 1951, I believe, 
and June of 1956. 
608 Q. Now prior to becoming Supervising Examiner were you with 
the Office of the Assessors? A. I was. 

Q. When did you enter upon your position or your duties with the 
Assessor's Office? A. November of 1942. 

Q. And to what Division were you assigned then? A. Through- 


out that date until June of 1956 I was in the Corporation Income and 


later the Corporation and Income Franchise Tax Section. 


Q. Now have you had in your position as Supervising Examiner 
any occasion to apply any of the regulations promulgated. by the Com- 
missioners of the District of Columbia under the Income and Franchise 
Tax Act of 1947, as amended? A. Yes, I have. 

Q. And in what respect was that application made then? A. 
Well with respect to all of the adjustments made of any corporation 
returns filed which were adjusted. 

THE COURT: What do you mean "adjusted"? I don't like to 
interrupt you but I would like to understand. Suppose you ask what 
he means by “adjusted” ? 

MR. WIXON: Very well. 

BY MR. WIXON: 


Q. In using the word "adjustments, '"' to what do you have 
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reference? A. I have reference to changes made in the returns from 
the manner in which they were filed to some manner that our office con- 
sidered more appropriate in view of the law and regulations. 
Q. Did that function include the making of assessments of taxes ? 
A. It did. 
Q. And who made the assessments? That is to say, from the 


standpoint of the administrative action of the Assessor's Office? Who 





made the assessments in the Franchise Tax Division, the Corporation 
Franchise tax division? A. The authority is vested in the Administrator 
and the assistant administrator. Our office prepared the adjustments 
and notices, but they had to be signed by someone who had been delegated 
that authority, one of those two officials. | 


Q. Now did there come a time when there came at all to your 





attention the Corporation Franchise Tax returns of the Southern Railway 


Company for the years 1949 to 1953, inclusive? A. Yes, sir. 
610 Q. And what position did you occupy then, sir? A. | I was the 


Supervisor at that time. | 


Q. Did the Southern Railway Company file returns of tax with 


the Assessor's Office for those years then? A. Yes, sir. | 


* * * 
| 


611 THE COURT: I am going to overrule the objection. I think the 
returns should go in the evidence. I don't know what they show. But 
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it seems to me they are important in the case. 
I will overrule the objection. 


ME * * 


(Respondents' Exhibits A, B, C, D, 
and E, previously marked for 
identification, were received in 
evidence. ) 
BY MR. WIXON: 
Q. Now was any review made by the Corporation Franchise Tax 
Division of the returns filed by Southern Railway Company for the years 
1949 to 1953, returns which you have in your hand? A. Yes, sir. 


Q. And as a consequence of that review was any communication 


had with the Southern Railway Company concerning the question of the 


tax liability to the District of Columbia for those years? A. Yes, sir. 

Q. Do you know when the first such communication or conversa- 
tion took place ? 

* , * a 
618 THE WITNESS: I would have to refer to notes to distinguish con- 
versations. The first correspondence commenced in January of 1953. 
BY MR. WIXON: 

Q. Do you have any notes sir, with you, concerning those? A. 

I have a schedule here of the correspondence and conversations. 


Q. Is that schedule a part of your official file? A. Yes, sir. 


* * a 
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619 THE WITNESS: The first conversation was a telephone conversa- 
tion made April 8, 1953. 

BY MR. WIXON: 


Q. You say that there were, preceding these conversations, 





communications made between your office and the Southern Railway Compa- 
ny? A. Yes, sir. : 
Q. You say the first one occurred in January of 1949 ? 
MR. JONES: 1953, I thought. 
THE WITNESS: 1953. 
BY MR. WIXON: 


Q. Now to what were your communications directed with respect 





of what ascertainments were you directing your communications to Southern 


Railway Company? A. Well generally throughout for the purpose of getting 


information necessary to apply the regulations in effect. ! 


Q. Now what regulation. was that to which you refer? ‘A. The 
regulation pertaining to the computation of income from services and work 
done in the District. | 
620 Q. Did you ever make any request of the Southern Railway Company-- 


THE COURT: Now wait a moment. Let us see what regulation. 





Was it the amended regulation or the original one ? | 
Is it the regulation that had two factors in it, or one? 


THE WITNESS: Your Honor, this regulation at the time had one. 








THE COURT: In 1953? 
THE WITNESS: The early part of 1953. 
THE COURT: That was charges? 
THE WITNESS: Charges, yes sir. 
cs * 
BY MR. WIXON: 
621 Q. Mr. Taylor, did you ever make any request of the Southern 
Railway Company for information in any specific form, relating to the 
regulation which you have identified as being the one with one factor in 
it? A. I don't recall specifically, and I don't believe that we did. 
ah * * 
BY MR. WIXON: 
Q. Mr. Taylor, with the returns of the Southern Railway Compa- 


ny and the information and determinations of tax as reported on those 


returns accepted by the District of Columbia through your office? A. 


They were not. 
* 
BY MR. WIXON: 
Q. Did there come a time in June of 1953 when your office 
wrote a letter to the Southern Railway Company advising them and 
concerning -- 


THE COURT: No, don't tell them what is in the letter. 


* * x 





241 
MR. WIXON: Well, I have to identify it. 
All right, -- concerning this matter? 
THE WITNESS: Yes. 
BY MR. WIXON: | 
Q. Do you have that letter with you? A. I have the letter of 
June 26th, which I believe is the letter referred to. | 
Q. Were there other communications during that month? 


A. Yes, there were, several. 


* * * | 


MR. JONES: Your Honor, we object to this. This letter has 


nothing to do with this matter. It is telling what the District |thinks 





its tax laws are. 
THE COURT: Well, Iam going to read it. Ihavea copy here. 
MR. JONES: Oh, excuse me. : 
THE COURT: Mr. Wixon, I am going to sustain the objection. 
In the first place I don't think it throws any light upon the sub- 
ject. But also on the ground that what the District called for was some- 
thing unjustified by the regulations, as I read the letter. : 
They first determined Southern Railways is a service corpora- 


tion, then they say they are going to apportion the income or it should 


be in proportion to the District costs. 


Even the amended regulation is not at that time adopted. Txe 
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regulation had not been adopted at that time. 

MR. WIXON: If your Honor please, you are certainly not going 
to rule out evidence: on the ground that what was done in the Assessor's 
Office did not accord with the Court in this case. That is what I under- 
stand your ruling to be. 

THE COURT: Mr. Wixon, you have a very unfortunate way of 
misstating a point, andI don't say it is irritating but I am not doing it 
because of why or what my personal views are. I am paid by the District 
of Columbia and I have been appointed to sit here and determine judicial 
matters. 

It is my opinion that the regulation to which you refer in that 
626 letter was not a proper regulation, and I am going to rule that 
the letter is not admissible, for several reasons, but principally for 
that reason. 

MR. WIXON: I have not even offered it, your Honor. It hasn't 
been identified yet. 

THE COURT: I understood him to say that the letter was mailed 
out and you handed it to counsel for the Petitioners. 


MR. WIXON: To have a look at it. 


THE COURT: And I understood you before to say you offered it 


in evidence. 


MR. WIXON: May it be identified, sir? 
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THE COURT: Yes, it may be identified as Petitioners’ pe a 





(The letter referred to was marked 
Respondents' Exhibit F, for identifi- 
cation. ) ! 


BY MR. WIXON: | 


Q. Now did this Respondents' exhibit F follow upon any conver- 
sations which were had with anyone representing the Southern Railway 
Company concerning the taxes which are in question before this Court 


today? A. Yes, sir. | 

Q. And when was such a conference held, sir? A. On the 17th 
of June, 1953. | 
627 Q. Do you recall who was present at that conference? A. Mr. 


Hamilton. | 


Q. Would you identify him, sir? A. Who is in Court, Mr. Ray 





Hamilton; and I believe Mr. DeAtley. ! 


Q. Whois Mr. DeAtley? A. Who is now the Supervising Examiner 
in the Corporation Section; and Mr. England of the Southern Railway Compa- 


ny. 
Q. Do you know what Mr. England's position was? A. He came 


there for the purpose of responding to our request for a conference. 


* * * 


629 THE WITNESS: We requested Mr. England to furnish information 


concerning the operations of the Railroad in the District of Columbia, and 
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he was there to find out what we wanted. So that the conversations were 


primarily between, -- oh on the part of the District. Mr. England 


listened and promised to get action. 
BY MR. WIXON: 

Q. What was requested of Mr. England, what information, if 
you recall, specifically? A. We asked specifically for the various 
expenses incurred in the District of Columbia. 

MR. JONES: %bjection. 

THE COURT: Well now, is that all that you asked him? Wait 
until he finished his answer. 

THE WITNESS: Your Honor, we discussed general matters 
pertaining to the regulations and the viewpoint of the District and the 
necessity of the District to make findings of fact for the purpose of 
applying the regulation. 

THE COURT: Well you mean a regulation which you talked to 
him about ? 

THE WITNESS: The one then in existence, yes sir. 

THE COURT: That was in June 1953? 

THE WITNESS: Yes, sir. 

THE COURT: And you asked him for expenses? 

THE WITNESS: Yes, sir. 


THE COURT: I will sustain the objection. 
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MR. JONES: I move to strike it. 


THE COURT: I will grant the motion to strike the testimony on 
the same ground as I did before; that it is just immaterial. 


* * * 


631 BY MR. WIXON: 


Q. Was that the totality of the conversation, Mr. Taylor? 


A. No, sir. 


Q. What other conversation took place, Mr. Taylor?! A. Well, 





it was all in that area, but we stated the position of the District relative 
to the regulation as it had been interpreted, we understood, ahd the 
necessity -- 
Q. What did you state? 
MR. JONES: I move to strike that testimony. It has no evidence; 


it is wholly immaterial. 


| 
| 


THE COURT: I will grant the motion to strike that testimony 


* 


633 BY MR. WIXON: 


Q. Mr. Taylor, in your conversation that you had with Mr. 


England -- 





THE COURT: On this particular topic ? 


MR. WIXON: Yes, sir. 
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BY MR. WIXON: (Continuing) 


Q. -- was any conversation had concerning the regulation itself -- 


THE COURT: Now -- 
MR. WIXON: May I finish the question ? 
BY MR. WIXON: 

Q. -- and its meaning and its applicability as determined by the 
Assessor's Office in its approach to the application in this regulation ? 

MR, JONES: I am going to object to that. 

THE COURT: I will sustain the objection. 

MR. WIXON: If your Honor please, I want to show by this witness 
the consistent -- 

MR. JONES: Is this going to be an offer of proof? 

MR. WIXON: Yes, Iam making an offer of proof, and I will 
make a proper offer of proof, your Honor. 

THE COURT: Go ahead. 

MR. WIXON: I would say that if Mr. Taylor were asked the 
question whether there has been any consistent determination in the 
634 office of the Assessors of the District of Columbia concerning 
the ascertainment of charges as set forth in the regulations prior to 
their amendment in 1953, that Mr. Taylor would say "Yes"; and I 
further proffer that if Mr. Taylor were asked the question of what was 


the approach used by the Assessor's Office in applying this regulation, 
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both prior to 1953 and subsequent to 1953, to tax-paying corporations 


of a service type, that Mr. Taylor would respond that an attempt was 
made to get from the taxpayer charges as set forth in the regulations. 
That when such charges were not forthcoming from a taxpayer 
in an amount, that an attempt was made by the Assessor's Offices to 
ascertain such charges, and that consistently the Assessor's Office 
has determined charges by a method which has been consistently the 
application of expenses in order to determine what charges were made 


under the regulations in those cases where the taxpayer has been unable 


to satisfy the Assessor as to the charges so made. 


* * * 





635 MR. WIXON: I would say further, and I proffer this ao teetmony 
of Mr. Taylor, that he would testify if he were asked the question whether 
there has been variation in such matters, that Mr. Taylor would testify 
that consistently the Assessor has applied the regulation then in existence 
to the ascertainment of tax liability under the regulations and the 1947 
statute. | 
I make that proffer of testimony for the reason that the courts 
have ruled as I understand it consistently over the years that a long- 
followed administrative determination or application of a regulation is 


entitled to great weight and to consideration in the determination as to 


whether or not such a regulation was properly applied. 








* * * 


MR. WIXON: I would say to your Honor further that as a proffer 
of proof that if Mr. Taylor were asked the question did the Southern 
Railway Company state that they could furnish to you the charges made 
636 by them under the regulations as they existed prior to 1953, that 
Mr. Taylor would respond that the Southern Railway Company advised 
him and other representatives of the Assessor's Office present at such 
conversations that the Southern Railway was unable to present to the 
Assessor's Office charges -- and] use that word in quote -- and that 
as a consequence ofthe inability of the Southern Railway Company itself 
to present charges as such, that it was essential and necessary for the 
Assessor's Office to determine such charges in accordance with the 
regulations and that |the Assessor's Office did so make that determination. 


* * * 


MR. JONES: I object to the qvestion. 


637 THE COURT: I am going to overrule it on the following grounds: 


in the first place Mr. Taylor has testified under oath, and if there is 
anyone I can believe it is Mr. Taylor, that he never asked for any 
charges; that the only thing he asked for was expenses; 

Secondly, if I understand your proffer, is that there was a 
custom in the Assessor's Office to determine charges by costs, or the 


regulation said charges and the Assessor said "No, it means costs”. 
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Well, I think it is immaterial, that the Assessor had to determine 

one thing, that is what was the proportionate income allocable to the Dis- 
trict based upon the proportion of charges made by services performed 

in the District. Cost had nothing in the world to do with it. | 

Again, as I say, the witness has testified and ceeeainty the evidence 


so far, the letter which was offered in evidence, indicates that no request 


was ever made for charges from the Southern Railway. 


So I will sustain the motion of Petitioner to strike the testimony. 


I will adhere to my ruling regardless of the proffer. 


MR. JONES: And sustain my objection to the proffer lof testimony ? 

THE COURT: Yes, sir. | 
638 MR. WIXON: Now may I take exception to it? You base it partly 
on June 26th, which your Honor ruled out of evidence. So you cannot 


rely upon it. 


i 
| 





Secondly, my proffer of proof went further than this letter of 
June, 1953. It said Mr. Taylor would testify to conversations had. 
THE COURT: Mr. Taylor testified he never requested any 


charges. 


| 
| 





MR. WIXON: I don't so understand. | 
THE COURT: Well, he testified to it. I am referring -- 
| 
MR. WIXON: You are referring to his affidavit in this case ? 
| 


THE COURT: Iam referring to his testimony that he gave not 
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five or ten minutes ago, under oath, that no request was ever made by 
him or anyone else so far as he knew -- or no request was made, and I 
assume it means that -- for charges from the Southern Railway. 

MR. WIXON: I don't understand he so testified. Most of what 
he attempted to testify to was stricken or not admitted, your Honor. 

THE COURT: He testified to that. 

Will you please go back to Mr. Taylor's first testimony, the 
beginning of his testimony, and read that please? 
639 THE REPORTER (reading): 

“Question: Mr. Taylor, did you ever make any request 
of the Southern Railway Company for information in any 


specific form, relating to the regulation which you have 


identified as being the one with one factor in it? 


"Answer: I don't recall specifically, and I don't believe 
that we did," 
* * a 
640 MR. WIXON: Would you let me re-put the question to Mr. 
Taylor concerning this matter, if your Honor please? 
THE COURT: What question do you want to put ? 
MR. WIXON: The question concerning whether or not there 
have been conversations concerning this particular regulation? 


THE COURT: Mr. Wixon, you didn't ask him that. 
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641 You asked him were any requests made of the Southern Railway 
to supply information concerning charges, and Mr. Taylor said that he 
did not; that no request was ever made. If that is a mistake, he is here 
to testify, and I will give the opportunity to Mr. Taylor, if he is wrong 
about that, why if you ever made a request for charges. 


Why? You testify. 





THE WITNESS: May I state, your Honor, that my understanding 


of the questions was whether we had made any requests which identified 
the regulation as the one or the other. That was my understanding of 
the question. | 
MR. JONES: I don't know what the "one or the other” means. 
THE WITNESS: That was my understanding of the question, as 
to whether it was the regulation with one formula or the regulation with 
two formulas. : 


THE COURT: Mr. Taylor, you said it couldn't be bul one formula 


because at that time you hadn't amended it. 


| 
| 


i 
| 


THE WITNESS: That is correct, your Honor. 
THE COURT: How could you have in mind but the one formula? 
THE WITNESS: That is correct, I understand that. | 
THE COURT: I asked if -- 

MR, WIXON: Your Honor -- 


THE COURT: Mr. Wixon, keep quiet. 
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I asked the witness a question. 

THE WITNESS: Your Honor, I just wanted to make clear that my 
understanding of his question was whether we had identified the formula 
in our correspondence and communication. We were talking of only one 
formula and that was the one then in effect. 


THE COURT: You didn't understand him when he said "if any 


request was ever made for information"? That is what was asked you. 


Now am I to understand that when Mr. Wixon asked you was any 
request made for information that you thought he meant did you ever 
identify this formula with the taxpayer ? 

THE WITNESS: Yes sir, I did. 

THE COURT: Well, all right, if that is what you believed, all 
right.- Go ahead, Mr. Wixon. I am still going to overrule your proffer 
of testimony, because I think it is immaterial. 

BY MR. WIXON: 

Q. Did you ever have any conversation, Mr. Taylor, at any 
time now -- let us not restrict ourselves to January or June -- concerning 
these years in question? 

643 In other words, Mr. Taylor, I am opening this up to the full gamut 
of these operations, with no restriction to time: Did you ever have any 
conversation with any officials of the Southern Railway Company con- 
cerning the regulation of 10(d)2(d) as it existed prior to August, 1953? 
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MR. JONES: I object to that. 
THE COURT: I sustain the objection. 
THE WITNESS: Yes, sir. 


* 


BY MR, WIXON: 


Q. Now, Mr. Taylor, those returns contained a Schedule M. 


Will you please look at Schedule M, from 1949 to 1953, please? A. 


Yes, sir. 


| 
| 


644 Q. What if anything was done by your office with respect of 


the information and the statements contained in Schedule M of the tax 


returns of the Southern Railway Company filed with the Assessor's 


Office for the years 1949 to 1953, inclusive ? 
* * * 
THE COURT: Don't let's waste any time on this. 
Goon. Ask your question. 


MR. WIXON: Did you get the question ? 


THE COURT: He wants to know what you did about Schedule 


M? 


| 
| 
| 


| 
i 
| 


THE WITNESS: We asked Mr. England among other things 


why the schedule was not filled out completely. He discussed it with 


us and explained the manner in which the return was prepared. 


BY MR. WIXON: 








Q. What did he say? 

MR. JONES: I object to this. 

THE COURT: I sustain the objection. What difference does it 
make ? 

* * * 
650 THE COURT: Iam going to rule, Mr. Wixon, and adhere to it, 
that any conversation between the Assessor's Office and the representa- 
tive of the Southern Railway Company is immaterial and objectionable 
and improper, except for purposes of controverting any material testi- 
mony introduced by the Southern Railway Company, that hasn't been 
conceded by the District. 

MR. WIXON: May I say that we have an answer in this case, 
to increase the assessment, that we are entitled and required if we 
intend to pursue that matter to introduce evidence concerning that 
particular request for an increase in assessment? 

I want to say to your Honor here that I think this case is a very 
important one. I think we are entitled to introduce evidence here con- 
cerning the approaches of the Assessor's Office, which your Honor has 
prevented me from doing, by overruling questions directed to that line. 


I think we are entitled further to show that in the case of the 


Southern Railway Company it was unable, because it kept no books of 


account, and perhaps never approached it from that element, to show 
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its charges for work done and services performed in the District of Columbia 


for any of the years in controversy | in this case as in fact these returns show; 





that it stated to the District of Columbia that the ascertainment of its tax 
liability should be based on -- | 
o 


BY MR. WIXON: 





Q. With respect to Schedule M of these various returns which are 


in evidence in this case, were any representations made to you by the 





Southern Railway Company concerning line four on that Schedule M? 


THE COURT: That is a leading question, Mr. Wixon. 


MR. WIXON: Well, I asked your Honor if your Honor please, if 


there was any consideration given to the witness of what he did about it. 
That was stopped. I could not go into that. I don't know how to put the 
question. | 
THE COURT: That doesn't justify a leading question because the 
question itself is improper. : 
654 MR. WIXON: If your Honor please, if the questioning ig improper, 
I am more than anxious to put the question in a proper manner. 
THE COURT: You asked the witness the first time what he did 
with respect to Schedule M, and I sustained the objection. 
MR. WIXON: Yes, sir. 


THE COURT: Now why should you ask any more questions about 
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it in a roundabout way? You asked a leading question, Mr. Wixon. 

MR. WIXON: I said "did you have any conversations". 

THE COURT: That is just indirectly trying to get directly. Now 
the question is objectionable because it is leading, and the subject matter 
is, because it has already been passed on. 

* ak * 
DIRECT EXAMINATION (Resumed) 
_ BY MR. WIXON: 

Q. Mr. Taylor, for the tax year, 1953, as it relates to the 
Southern Railway Company, which of the regulations, if any, promulgated 
by the Commissioners was applied by your office in the determination of 
assessment for tax for that year against the Southern Railway? A. The regu- 
lations in effect after August 6, 1953, was applied to the year 1953, as I recall. 

Q. You are familiar, I take it, with that regulation, Mr. Taylor? 
A. Yes, I think so. 

Q. That regulation, I think we all agree, has an element of expenses 


and charges in it? A. That is right. 


Q. Which of those elements, if any, did you apply with respect to 


the ascertainment of the tax assessment for that year, '53? A. We deter- 
mined the charges based on the expenses -- 

662 MR. JONES: Objection, objection, that is not the question asked: 
Whieh element, whether it was the expenses or whether it was the charges 
formula. 
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662 THE COURT: What factor did you use? 





THE WITNESS: There was no distinction made between the year 
1953 and the other years in so far as the statements. : 

THE COURT: He asked you a simple question. First, historically 
to describe the regulation as having two factors or elements, one charges, 
and one cost. | 

You said you used that one. Now he said which of the two factors 
or elements did you use? That is a simple question. | 

THE WITNESS: We used expenses in the computation. 

THE COURT: Do you mean by that, costs? 


THE WITNESS: Costs, yes, your Honor, costs. 


* * * 


665 THE COURT: Now, Mr. Wixon, do I understand that you are now 
trying to prove that the District Assessor's Office made an estimate or 


guess of what the charges were, by using costs ? Is that what you are 


666 trying to say? 





MR. WIXON: I would rather use the word as the Courts use 


them when they apply them, an "informed determination” rather than 





"guess". 
THE COURT: In the form "guess" it appears once. | 
Is that what you are offering the witness to testify, that although 


| 
he never asked for charges -- | 
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MR. WIXON: Oh, now you -- 

THE COURT: He has testified so far, he has not testified that 
he ever asked for any charges. 

MR. WIXON: Probably if your Honor please, because we were 
never able to elicit from the witness any answer to any question. I 
have not had one word of testimony in this case so far. 

THE COURT: So far the witness has testified, though he did 
say he didn't mean what he said, but he certainly hasn't testified af- 
firmatively that they ever asked the Southern Railway to supply them 
with charges that they made. 

MR. WIXON: But you put it affirmatively. Ask them to supply 
in the face, for example, in the face of a statement we can't would be 
rather an absurd proposition. Your Honor never let me get to the point 
of developing in this case any -- any testimony at all in this case. 


THE COURT: My trouble is, Iam wondering if you are depending-- 


you just don't quite get to the point. I am wondering if you are depending 


667 on the proposition, and I think it applies to personal property 
and I am not sure whether it is carried over into this other tax or not. 
But if the taxpayer fails to supply certain information the assessor can 
assess the tax on the best information obtainable. 

MR. WIXON: Well, that provision is in that statute, yes. 


THE COURT: I don't know whether it is in this statute or not. 





| 
| 
| 
| 
| 
| 
| 
| 
| 
1 
| 
i 


MR. WIXON: Yes, it is. 


| 
| 
| 
| 
| 
I 
i 
| 
I 
\ 
| 
i 
| 


THE COURT: If that is what you are depending on, then you have 
to show that information was requested and it was not supplied. 
MR. WIXON: And if your Honor would give then me the opportunity 
to proceed, I would supply that. | 
THE COURT: Wait a minute. I not only gave you the Seoctaniy: 
you ask a question yourself, and there was no objection to it, and the 
witness answered it. Of course, afterwards he said he was all mistaken 
and said he didn't know what you meant by the question. But there is 
nothing to show the Assessor's office ever asked them to aconiy with 
charges for services performed in the District of Columbia, that they 
asked Southern Railway for that. I will ask the witness that question. 
MR. WIXON: I will call the witness' attention -- ! 
668 THE COURT: Wait just a minute. I will ask the witness that 
question. | 
Mr. Taylor, did the Assessor's office ever request the Southern 
Railway Company to supply them a list or an account -- or call it what 
you want -- of the charges made to the public for services performed 


| 
| 


by it in the District of Columbia, orally or in writing? | 


THE WITNESS: Orally we did. We explained first we) under- 


stood the charges were for work done or services performed in the 


| 


District. Of course we, -- 


| 
| 
| 
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THE COURT: Mr. Taylor, didn't you say that you weren't con- 


cerned with charges, that you were concerned with cost ? 

THE WITNESS: We approached that -- 

THE COURT: Iam not asking what you approached. I am asking 
you simply, and don't let us make any misunderstanding I am talking 
about the amount that the Southern Railway required from a passenger 
or freight carrier for services, transportation services in the District 
of Columbia. I am asking you if you ever asked the Southern Railway 
Company, either in writing or orally, you or anyone in the Assessor's 
office, to supply you with the amounts they charged the public for 
transportation services in the District of Columbia? 

THE WITNESS: Iam sure, your Honor, we did orally. 

THE COURT: And who did you ask? 

THE WITNESS: Mr. England was the first one who came in 
669 and we discussed that thoroughly with him at that point. 

Then we went into our dissatisfaction with the determination based on 
it. 

THE COURT: Now what did Mr. England tell you? 

THE WITNESS: He told us that he couldn't furnish information 
either about charges or cost, as I understand it. 


x * * 


THE COURT: Now, Mr. Taylor, listen, you are an intelligent 
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man. Iam going to ask you again. Iam not asking you what your inter- 
pretation of charges are. I am forgetting that. | 

I am asking you again if you asked anyone from the Southern Rail- 
way for the amounts that were charged the public for transportation services 
in the District of Columbia which I mean the passenger transportation and 
freight transportation in the District of Columbia, and nothing else. Did 
670 you ask Mr. England or anyone else to supply you, and did Mr. 
England tell you that they could not supply that information. 

THE WITNESS: Well, your Honor, we didn't ask for the informa- 
tion for the services performed of transportation and freight hauding in 
the District only, and we understood that it could not be supplied. 

THE COURT: My question, wait, I am asking you whether you. 


asked for that information ? 


THE WITNESS: The answer would be no, on that basis. 


MR. JONES: What was the answer ? 
THE WITNESS: The answer would be no on that basis. 
THE COURT: There you are. | 


MR. WIXON: No, your Honor. I think in this case the District 


of Columbia is not being given opportunity to proceed here, and Iam 





being very serious. You put the question to the witness in such a way 
that his answer has to be that which he gave, because he is an honest 


man. But you refuse to permit us to go further with respect'to the 


| 
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matter because you have determined, I think, Your Honor, that it has to 
be charges to a customer in the District of Columbia for a service per- 
formed to a customer in the District of Columbia, and you rule out any 
further approach to the matter or any consideration of it. 

THE COURT: Mr. Wixon, you are wrong. I never mentioned 
671 the locale of the customer. The locale I had in mind was the locale 
of the transportation, and I have ruled from the beginning that I am going 
to continue to rule that the only service and work done contemplated by 
the regulation of which we are considering, whether amended or original, 


was transportation for which the service was organized. Such incidental 


service that goes with it, baggage service or things of that kind. 


* * * 


672 THE COURT: Wait a minute. If you want the witness to testify 
how he computed this tax, it is all right. I will permit it. 

MR, WIXON: Well, now, to that element, if your Honor please, 
we have stated in the record that it was computed on the basis of the 
expenses of the Southern Railway Company here, and the expenses of 
the Southern Railway everywhere. We all agreed on that. Your Honor 
ruled on that. 

673 * 
BY MR. WIXON: 
Q. Mr. Taylor, how did you compute -- I am trying to use the 


Court's language here -- how did you compute the assessment of taxes 
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for the years 1949 to 1953, inclusive, against the Southern Railway Compa- 
ny ? 

Is that within your Honor's ruling? 
THE COURT: Yes. 


THE WITNESS: My answer is that we found all of the costs that 





674 we could get which pertained to any work done in the District 
and used that as a factor, compared with all costs for any work done 
anywhere, and applied it to the net income subject to apportion, which 
had been agreed upon. ! 
BY MR. WIXON: 





Q. Why did you use those items? 

MR, JONES: Just a minute. 

THE COURT: Just a minute. I don't think that is proper. 

BY MR. WIXON: | 

Q. What did that produce? A. That produced our determination 
of the net income attributable to the work done or services performed in 
the District, according to our understanding. : 

Q. Was that done under any regulation? A. It was done under 
the regulation that was in effect at the time the final notice was sent. 


MR. JONES: Is that the August 6th 1953 revision ? 





THE WITNESS: At the time the notice was sent was after August 


6th, 1953. 








BY MR. WIXON: 

Q. Did it produce any result with any other regulation? A. The 
same result that had been achieved in other cases under the old regula- 
tion -- 

MR. JONES: Just a minute now. He can’t have had an expense 
factor under the old regulation because there wasn't any expense factor 
675 in there. I move that testimony be stricken. 

THE COURT: I will strike it. I will grant the motion. 

* * * 

Q. Now you say you had conversations with Mr. England in 
1953, Ibelieve, sir? A. Yes, sir. 

Q. It was prior to August 6, 1953 that you had your conversa- 
tions, I believe you testified? A. Yes, sir. 

Q. At that time in your conversation with Mr. England you say 
you discussed the regulation then in effect as to the work done and 
services performed? What did Mr. England say to you with respect of 
the material or evidence which the Southern Railway Company produced 
under that regulation, if any? 

MR. JONES: Objection. I don't think what Mr. England testified 


is the question here at all. It is what the District did with respect of the 


assessing of tax. It'was applying an expense formula as Mr. Taylor has 


testified. Now whatiwent on behind that is of no materiality here. 
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THE COURT: I sustain the objection. 





* * 


BY MR. WIXON: 
Q. What was your conversation with Mr. England? 


MR. JONES: Objection; again it is the same thing. This has 





nothing to do with the application of this expense formula. He has testified 
that he never asked for charges. He said he applied the expense formula 


under August 6, 1953 revision of the regulations. Now he wants to go 


back and behind the scene in June, 1953, discuss conversations had. 


THE COURT: I will sustain the objection. 
677 BY MR. WIXON: 
@. Did you ever call upon the Southern Railway to provide to you 


any information? A. We have made numerous requests for information. 





Q. And what information did you request? A. These letters 
principally reflect requests for information concerning the various costs 
of activities performed in the District -- all activities, by the Railroad or 


any of its agents. 





Q. Was there any reason why you sought that information ? 

MR. JONES: Objection. | 

THE COURT: I sustain the objection. Mr. Wixon, he said he 
was working under formula. 


MR. WIXON: Suppose, if your Honor please -- 
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THE COURT: He wanted to find out -- if I ask you a question, 
what the cost of certain things are, the answer is that he wanted them 
to find out what the costs were. 

MR. WIXON: Yes, sir, but you have to have a basis for that. 
This is a tax case, if your Honor please. 

THE COURT: Mr. Wixon, it doesn't make any difference any- 
how. If the correct formula to be applied here is charges, it doesn't 
make any difference what they asked for. 

BY MR. WIXON: 

Q. Did you ever make any determination of charges for work 
678 done or services performed in the District of Columbia by the 
Southern Railway Company for these years in ‘question? 


MR. JONES: I object. He has testified what he did. He has 


determined on the expense formula. He said he didn't ask for any charge 


information, and for '49 through '53 he used expense formula. 

MR. WIXON: I ask your Honor to let the witness answer this 
question, if your Honor please. This is the very element that is involved 
in this case. 

THE COURT: Well, what is the question, Miss Reporter ? 

(Question read by the reporter. ) 

THE COURT: Now, Mr. Wixon, what do you mean? 


MR. WIXON: He may have used it and never reflected an assessment. 
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| 
| 
| 
| 
| 
| 
| 


THE COURT: That may be true. But I would like to know what 
you mean by work done and services performed. What does it include ? 
MR. WIXON: It includes all of the charges made by the Southern 
Railway Company for any work done or services performed in the Dis- 
trict of Columbia. 
THE COURT: What do you mean work? 


MR. WIXON: Without relationship as your Honor puts/it for a 





passenger payment for a particular haul within the District of | Columbia. 


THE COURT: I don't know what you mean by work done and 


services performed. 


679 MR. WIXON: By the Southern Railway Company, sir, of any 


| 
i 


kind or any nature. 


THE COURT: Do you mean general offices and all? 


| 
| 
| 
| 
| 
| 
| 





MR. WIXON: Yes, sir. Let me put it this way: What 

were by the Southern Railway Company, wherever made, for the work 
| 
done or services performed -- | 


THE COURT: Well, how could the Southern Railway charge itself 
| 
MR. WIXON: But you are trying to find out what charges were 

| 


for carrying on an office, a general office ? 


made if you used the word charges in the sense of payment, as you would 


pay for a television set. You have a charge made. 


THE COURT: You will please tell me what charge was 








the Southern Railway Company. 

MR. WIXON: You will not permit me to answer the question. 
You argue with me when I try to make a statement. You cut me off. 
You refuse to let me make an explanation. 

THE COURT: . I am going to sustain the objection to the question. 

MR. WIXON: There hasn't been any objection to that one. 

THE COURT: He objected to it and the question was re-read. 

MR. WIXON: You decline to permit the District to show whether 
or not it did make a determination of charges in this case? 
680 THE COURT: Of that character, yes. 

MR. WIXON: But you don't know what the witness was going to 
respond. 

THE COURT: I am not concerned with any charges for any 
services except transportation services and incidental services relating 


thereto, such as baggage service and things of that kind. I am not con- 


cerned with charges -- I don't know what you mean by charges. 


MR. WIXON: How about for drinks sold in the District of Co- 
lumbia ? 

THE COURT: That is an incidental one, that is all right. 

MR. WIXON: You have not had the evidence of the Southern 
Railway Company on those items so far as I know. 


THE COURT: I said you can ask the witness whether or not he 
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made any computation of charges made for transportation services in 


the District and incidental services, such as you have just now announced, 





drink service or baggage service or things of that kind for which charges 
were made. | 
MR. WIXON: I take it your Honor means the witness would have 
to be restricted to an answer specific to that, before you would let him 
respond to any questions ? | 
THE COURT: Not to one of them, but to all of them. | 
MR, WIXON: I can tell you right now, that the witness would have 
to respond no to such a question. ! 
THE COURT: All right. Well then we have that. | 
MR. WIXON: May I make a proffer at this point, then? I would 
proffer the testimony of this witness to the following effect, that were 
he asked the question, did you make a determination of charges by the 
Southern Railway Company for the years 1949 and 1953, inclusive, for 
work done or services performed in the District of Columbia, that the 


witness, were he permitted to respond, would answer yes: That if the 


| 


witness were asked the question, in what manner did you make such 


determination, the witness would respond by saying, by calling upon 


the Southern Railway Company for its charges for work done and services 





performed in the District of Columbia, after being advised that the Southern 


Railway Company could not furnish such information upon ue only basis 
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available to this office, and that was the employment of other indicia 
of those charges, which indicia was the expenses and costs of the opera- 
tion of the Southern Railway Company in the District of Columbia to the 
costs and expenses of operation of the Southern Railway Company every- 
where. 

THE COURT: All right, based upon your interpretation and 
meaning of the words "work done and services performed", I am not 
going to allow you to answer the question. I will sustain my own objection 
to it. 

MR, WIXON: May I make another proffer? I would make proffer 
682 that if this witness were asked the following question: Did you 
cali upon the Southern Railway Company to produce such books and records 
in its possession as might reflect the manner of work done and services 
performed in the District of Columbia, that the witness would respond yes. 

THE COURT: I will not permit that question to be answered for 
two reasons: First, for the reason I have just given, based upon your 


interpretation of work done and services performed; and Secondly, he 


didn't have to call upon the Southern Railway Company to produce. All 


he had to do was tell them to produce and they would have to do it. 
MR. WIXON: Well, even in that gesture puts a connotation upon 
the word "call". I used the word "call upon" which I think means requests 


or ask. But I will modify it to mean or state that the witness would say 
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that he asked of the Southern Railway Company -- that is to say the 
Assessor's office asked of the Southern Railway Company -- for the 
information I just put in the uation I just put to your Honor. | 

THE COURT: I will still adhere to that ruling. 
MR, WIXON: I would like to make this following profier: 


That if the witness were asked the question, does the Southern Railway 





Company -- strike that one. | 
Did you inquire of the Southern Railway Company whether it 

maintained records which reflected the expenses and costs of its opera- 

tions in the District of Columbia, separately from the general costs 

683 and expenses of the Southern Railway Company in the operation 

of its Railroad system? Had the witness been permitted to respond would 

reply in the affirmative. That is only did he request or did he ask them 

if they kept them. | 
THE COURT: I will permit the question if it is limited to a period 

between August 6, 1953 and December 31, 1953. 


| 
| 
| 


* * 


685 BY MR. WIXON: 


Q. Did you request, call upon or ask the Southern Railway Compa- 


ny whether that company maintained books of account which reflected or 
stated or set forth the expenses and costs of the operations of the Southern 


Railway Company in the District of Columbia, as differentiated from the 


| 
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costs and expenses of the operations of the Southern Railway Company 
everywhere -- just that question. 

THE COURT: Mr. Wixon, what do you mean, the question does 
not mean very much because what do you mean by operations? That is 
very important. 

686- MR. WIXON: Operations, that is to say its operations within the 
District of Columbia. 

THE COURT: What do you include in the operations? 

MR. WIXON: Any expense which might be incurred in conducting 
its operations in the District of Columbia, of every character, whether it 
includes train operation, whether it includes officer operation, maintenance 
personnel, expenses concerning any rentals for equipment, any item 


incurred in the District of Columbia for an operation of the Southern Rail- 


way Company in the District of Columbia. That is the question, sir, as 


best I could put it. 
MR. JONES: Of course, I object to that, your Honor. 
THE COURT: I will sustain the objection. 
BY MR. WIXON: 

Q. Did you have any discussion with any of the officials of the 
Southern Railway Company concerning the returns of taxes filed by that 
company with the Assessor's office for the years 1949 to 1953 inclusive ? 
A. Yes, we did. 
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Q. Do you recall with whom such discussions were had, Mr. 


Taylor? A. Those returns were the basis of the discussions had in 


| 
| 
1 
| 





all of the conferences with the company. 
Q. I say do you recall with whom? A. Mr. Welch, and Mr. Abbott, 
and subsequently with Mr. Jones, Mr. deSutts, and others whose names 


.escape me at the moment. 


| 


687. Q. Whois Mr. Welch? A. Mr. Welch as I understood at the time 


was Comptroller, or position corresponding to that function. 


Q. Mr. Jones is the gentleman seated here as counsel for the 





Southern Railway Company, and Mr. deButts is in this saurtcodr as an 
associate counsel, are those the two gentlemen you refer to? A. That 
is correct. | 
Q. Now with respect to what matters on those returns were these 
conversations had? Do you want the returns, sir? They should be here. 
THE COURT: Here they are. | 
THE WITNESS: I would rather answer that without shecitic regard 
to particular items of the returns. 


BY MR. WIXON: 


Q. Well, go ahead. 


| 
| 


MR, JONES: Just a minute. Now he is not going to go into a long 


discussion of what his views were on this taxing problem. The question 


was with respect to what items on the returns the discussions were had. 


| 
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I object to his going any further beyond that. 

THE COURT: Mr. Taylor, you can answer that question, can’t 
you? 
688 THE WITNESS: Yes, sir, if I would be permitted to state that 
we started with the returns and asked for an explanation of the manner 
in which they were filed, and in the course of give-and-take, we discussed 
everything on the returns as well as matters which we were determining 
or attempting to determine beyond the matters stated specifically in the 
returns, as is always the case. 

THE COURT: All right. 

MR. WIXON:! I think Mr. Taylor hurts himself sometimes in 
trying to be so careful in answering these questions, your Honor. 

May I have the returns, please ? 

THE COURT: Well, it does not hurt the cause of justice, 
anyway. 

MR. WIXON: Well, Iam not so sure sometimes, your Honor, 
that it doesn't. 

BY MR. WIXON: 


Q. Now you say you discussed the returns. I hand you the return 


for 1949, Respondent's Exhibit No. "A". and ask you what matters con- 


tained in that return -- I will not use the word item -- what matters used 


in that return were discussed with officials of the Southern Railway 
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Company? A. The first item on the return, interest on loans was 

explained. We asked for information on it and we got a full explanation, 

that the income was received from it. 

689 * * * 
THE COURT: He said interest, and he got the information. 


All right, what is the next one now? 


THE WITNESS: The next item is rents. We had a full explanation 


of the source of rents, who it was received from and what for} 
BY MR. WIXON: 
Q. Go ahead, sir. A. And beyond that we went into the matter 
of related expense to rents. We asked questions concerning the manner 
of filing the return, the appended schedules, and the method used in making 
the various determinations. We have notes here which reflect their re- 
sponses in many cases to these questions. The only answer I can give is 
that we went into the items one by one, either in correspondence or in 
conversations with representatives of the company. 
Q. Go through the return, sir, and tell me what matters were 
discussed with them. 
THE COURT: On the return, Mr. Taylor. 
THE WITNESS: Including the schedules, your Honor? 
THE COURT: Yes. 


MR. WIXON: Yes, that is part of the return, Mr. Taylor. 
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THE WITNESS: Well, the Railway operating revenues and operating 
expenses, we questioned how they were maintained in the books. We were 
690 advised according to -- 

* a *x 

THE COURT: Just say what matters were discussed. You needn't 
tell what was said. 

THE WITNESS: Well, all the items were on this return as I re- 
call it, were not well known to us, in advance were discussed. 

BY MR. WIXON: 

Q. Did you have any particular discussion and put any questions 
and receive any responses concerning Schedule "M"? A. Yes, Iam sure 
my recollection is that we questioned why the item was not filled in, and 
in Item Four.. 

692 * * * 

MR. WIXON:, What discussion, if any, did you have with officials 
of the Southern Railway Company concerning Schedule M? That is not 
leading. 

* * ak 
694 THE WITNESS: Your Honor, the only thing I can say is the 


responses to our questions were that the company's books and records 


were not so kept as to furnish that specific information. 


THE COURT: All right. 





MR. JONES: Who said it? | 


THE WITNESS: I understood Mr. Welch to say that many times. 


x * * 





BY MR. WIXON: | 
Q. Well, how many conversations do you recall that you had with 
Mr.. Welch concerning these matters? A. I can recall four or five, other 
than telephone conversations. | 
Q. Were Mr. Jones and Mr. deButts present at all of those con- 
versations? A. No, no. | 
THE COURT: Well, I don't think there is any dispute about the 
fact that the books don’t show that they allocated to the District of Co- 
lumbia, certainly with respect to freight. | 


*x * 


696 BY MR. WIXON: 





Q. Mr. Taylor, what discussions were had by you or other 


officials of the District of Columbia in your presence with officials of 
the Southern Railway Company concerning the determination to be made 
of the charges for work done and services performed in the District of 
Columbia, if any such conversations were had, | 
THE COURT: Wait a minute. Do you mean what conversations? 
MR. WIXON: Yes, sir, with the Southern Railway Company. 


THE COURT: With whom? 
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MR. WIXON: With officials of the Southern Railway Company and 
Mr. Taylor. 


THE COURT: Let's get down to specifically who they were. 


* * * 


697 THE WITNESS: We did. We had conversations with Mr. Welch, 


Mr. Abbott, Mr. Jones, Mr. deButts, and as I stated before, with some 
others whose names I can't recall. 
BY MR. WIXON: 
Q. Do you know who Mr. Abbdt is, or was? A. I don't recall 
his position with the company. I thought he was of co-counsel. 
Q. May I ask if there is any? A. Yes, Mr. Lucian Abbott -- 
Mr. John Weich is Director of Taxes. Now whether he was at the time, 
in 1953, he is Director of Taxes at the present time, but in 1953 he was 
General Accountant. 
Q. What were those conversations? 
THE COURT: Mr. Wixon, let's get down to fix the time. 
MR. WIXON: You are right. 
BY MR. WIXON: 
Q. When were the conversations held? A. My recollection is 
the first conversation of general character of that nature was some time 
around April of 1953’ or some time shortly thereafter, between then and 


right up to the time of the assessment of the taxes, in the latter part of 
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There were numerous conferences with all of us. 





THE COURT: Who said what? That is what interests us. 


THE WITNESS: Well -- 


| 


MR, JONES: Just a minute. What were these conversations 


about at this stage ? 


| 
| 
i 
I 


THE COURT: I understand about work done and services per- 


formed in the District. 


THE WITNESS: They definitely were. 


| 


| 


MR. JONES: He has already testified he never requested any 


information with respect to it. 


MR. WIXON: He said they said they could not furnish it, but 


you never let him get to that point. 


| 
| 


MR. JONES: He said he never requested such information. 


THE COURT: Now he has already testified as I recollected that 


Mr. Welch said that they could not supply that information because the 


books weren't kept in a way to supply it. Or words to that effect, and 


that he said that several times. 
Now is that what you testified? 
THE WITNESS: Yes, sir. 


THE COURT: Now, did anybody else say it? 


| 
| 


| 


i 
| 


THE WITNESS: Yes, sir, all representations made by all members 


of the company. 
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THE COURT: Did they all say it together in a chorus or did they 
say it separately ? 

THE WITNESS: They all explained that the company's books were 
699 not required to be kept in such a way to reflect anything specifically 
to the District of Columbia as a matter of -- 

THE COURT: Charges? 

THE WITNESS: Charges or costs. 

THE COURT: All right, now, then, you were asked and I think 
you testified here to information that you never made any requests for 
charges for transportation, and services performed. 


THE WITNESS: Well, your Honor, in the light, in the manner in 


which the question was put for the question of determining charges and 


costs for only certain activities performed in the District, no, we did 
not. We were after the charges for all activities performed in the Dis- 
trict an¢@ not just particular ones. 

THE COURT: As you interpreted the word "work done and services 
performed"? 

THE WITNESS: Yes, sir. 

THE COURT: In doing that you understood it included the Southern 
Railway General Office and so forth? 

THE WITNESS: Yes, any work done in the District. 


THE COURT: Yes, all right. 
*x 





BY MR. WIXON: | 


Q. What was said concerning charges for work done and services 


| 


performed in the District of Columbia by Mr. Abbott, Welch,| Mr. Jones, 


Mr. deButts -- and you may have identified one or two others| and I can't 





recall their names -- at the conferences you have identified as commencing 


in April and continuing up through the time when the assessment was made. 


| 


MR. JONES: I object. This is getting repetitious. He has just 
testified that the conversations were that the Southern Railway Company 
did not keep books reflecting costs for the services as the District of 
Columbia construe services nor do they keep books of charges for the 
District of Columbia. I object to it. 


THE COURT: I sustain the objection. 


* * * 


| 
j 
| 
| 
{| 


703 THE COURT: Iam going to sustain the objection to any further 


testimony along this line. 


* * * | 
i 


704 MR. WIXON: May I ask your Honor at this juncture to strike 


all the evidence of the Southern Railway Company concerning any determina- 


i 
| 
| 


tion of so-called revenues here in the District of Columbia in order to 


accomplish the determination of charges in the District of Columbia on 


the ground that any such evidence is immaterial, irrelevant and past any 


question presented to your Honor ? 
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THE COURT: What is that? 
MR. WIXON: Revenues, if your Honor please. 
THE COURT: Revenues? Isn't that charges? 
MR. WIXON: No, sir, avery different element. 
THE COURT: I will overrule your motion. 
oe * 
MR. WIXON: I want to put in that 5-A. 
MR. JONES: Do you want to break it down? 
THE COURT: I understood 5-A was in. 
MR. WIXON: No, Mr. Jones declined to agree that it would go 
in, as I recall it. 
THE COURT: I thought you agreed it would go in under certain 
conditions ? 
MR. JONES: That is right, and the conditions which we have been 


discussing. Now I wouldn't hold up the case by insisting on my conditions. 


Let it go in as 5-A, and perhaps Mr. Wixon and I can work out the break- 


down of 5-A. I havejno desire to hold up this case any further. 

715 So I will now stipulate that 5-A, as a total figure, may go in, and 
Exhibit No. Dne, subject to the same objections which I have made with 
respect to the other figures, with the expressed hope that you and I can 
agree on the breakdown of 5-A as we have outlined it for you. 


THE COURT: Well, the exhibit, Respondent's Exhibit No. 2 is 
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nothing but a computation of what they claim as extra tax. 
MR. JONES: We are talking about Exhibit No. One, ypur Honor, 


and the costs set forth there, not Exhibit No. 2. 


* * e 





717 We will offer this as Respondent's Exhibit No. "G". We are 


agreed on this, your Honor. 


THE COURT: Which one is that? 


MR. WIXON: This will be Respondent's "G". It is a breakdown 


of the Item 5-A of Exhibit No. One, which is in evidence. 
THE COURT: Have you any objection? 
MR. JONES: No, that was the one we proposed to the District. 
MR. WIXON: This is, of course, subject to the reservations 
that both of us had, all the way through this case, that the figures are 


correct, although there may not be any concessions with respect to 





whether or not they are admissible or material. | 


THE COURT: Or material. Now what about the cost|of the entire 

system. 
MR. WIXON: Well, we are still talking about that. 
(Respondent's Exhibit No. "G" 


was marked for identification 
and received in evidence. ) 


* * 
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723 THE COURT: Have you gentlemen arrived at a figure ? 

MR. JONES: Yes, we are willing to stipulate with the District 
on the figure that appears in Exhibit No. 2 to the answer to the petition 
as amended complaint, total costs, entire system, as appears for all 
five years, with the understanding that those total costs for the entire 
system are all costs. That the figure we have in Mr. Frank Lucket's 
testimony here was the entire cost for services rendered, costs or 
expenses for services rendered. 

This figure here as appears in Exhibit No. 2 is for all costs of 
the railroad. 


MR. WIXON:' That figure has been adjusted, if your Honor 


please, in accordance with the District of Columbia Regulations by the 


omission of certain items which are not allowable for District of Co- 
lumbia tax purposes. 

THE COURT: What I want is to get something workable, . 
something to make a findings of fact. 

MR. WIXON: You can make a finding, I think, for District 
of Columbia tax statutes and regulatory purposes, that the costs of 
operation of the Southern Railway Company over its entire system. 

THE COURT: And all of its costs? 

MR. WIXON: And all of its costs, or as are set forth on 


724 the schedule 2, which is the determination of D. C. Franchise 
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Tax Liability, statement as attached to the answer. 
THE COURT: All right. 
MR. WIXON: And as set forth for each of the years on that 
schedule. : 
THE COURT: All right. 
* * * | 
DIRECT EXAMINATION (Continued) 
BY MR. WIXON: | 
Q. Mr. Taylor, referring again to the tax returns filed by the 
Southern Railway Company, that is to say Respondent's Exhibits A 
through E, inclusive, and referring first to Respondent's Exhibit A 
which is the return for the year 1949, was there any dtanussion in the 
conferences that you have referred to before with the officials to whom 
you referred, relating to any method by which the income of the Southern 
Railway Comyany apportionable to the District of Columbia, | should be 
determined? A. Yes, sir. 
Q. With whom was that conversation held, if it was different 
from those you have said? A. With those same gentlemen. 


@. When did that discussion occur? A. During 1953. 





And where did it occur, sir? A. In the District Building. 


Q 
Q. In any particular office? A. Yes, in Room 5. | 
Q 


. Whose office was that? A. That was the office of Corporation 








Franchise Tax Division. 

Q. Who was the administrator that year? A. Mr. H. J. 
Richardson. 

Q. He is now deceased? A. Yes, died March 16, 1956. 

Q. Now will you please tell the Court the discussion which took 
place concerning that matter ? 

MR. JONES: Objection. This is the same thing your Honor 
going now to the question of what was said and what was done. We know 
what was done. The witness has testified that the expense formula 
has been applied, and that is the only thing before the court. 

MR. WIXON: But certain the statements concerning that matter 
by Southern Railway Company in their understanding of it are subjects, 
I think, for consideration by the Court, for the simple reason that at 
this juncture the Southern Railway Company might have agreed that the 
regulation required such an approach. 

THE COURT: Well, but they could not change the law. 

MR. WIXON: No, sir. 

THE COURT: It will have to be a compromise agreement, and 


I sustain the objection. I don't think it is material what they discussed. 


727 I think the regulation is the law. The Commissioners’ regulation 


is the law. 


BY MR. WIXON: 
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Q. Was any information furnished to your office by the Southern 





Railway Company concerning Item 4 of Schedule M? A. No, sir. 
MR. JONES: Objection. | 
MR. WIXON: Let me state my question. I get about half of it 
out and it is not much good for the purpose of the record. | 
THE COURT: Wait now. 
BY MR. WIXON: 
Q. Was any information furnished to the Assessor's Office? 
A. None. | 


Q. Well, let me finish the question, too. 


Q. Was any information furnished the Assessor's office con- 





cerning Item 4 reading "Charges for work done and services performed 

in the District" on Schedule M? Of the tax returns filed by Southern 
Railway Company, subsequent to your conversation that you have identified 
with them, that is to say, Southern Railway personnel, relating to that 


schedule ? 


* * * 


728 THE WITNESS: Subsequent to that time the company offered 


some computations based on what may be possibly viewed as their 


determination of charges. 


* 








MR. WIXON: * * * 
Will you mark this please as Respondent's Exhibit "H"’. 


(Respondent's Exhibit "H" 
was marked for identification. ) 


* * * 
730 Q. Is that the computation which was furnished by Southern 
Railway Company? A. This is one that I had reference to. 
* *« * 
MR. WIXON: Yes. 
I would like to offer that in evidence at this time. 
MR. JONES: I object to it, your Honor. 
* xk 
THE COURT: * * * 
Now Mr. Wixon, is that the purpose of it ? 
MR. WIXON: The purpose of the document is to show that in 
order for the Southern Railway Company under its interpretation of the 
regulation in its approach to the determination of tax to reach charges, 


that it was required and had to use a method of arriving at a conclusion 


in this case, and the basis of that is to show that simply what you have 


in this case as I see it is nothing more than a determination to be made 
on methods. At this point we have an independent case, I believe, the 


Southern Railway's method of determining charges is more acceptable 





to your Honor's than the others. 
All Iam trying to do at this stage is to try to show that that is 
merely a method and the Southern Railway Company has employed methods, 


and what the Southern Railway Company asks here is simply that their 


method of ascertaining or computing or arriving at charges is no better 


than the District's method of arriving or determining or ascertaining 


charges. Because both are based on formula. | 
THE COURT: I take it then that this does not controvert any 
material fact relied upon by the petitioner or as testified to by witnesses 
of the petitioner's out concerning which there has never been an agree- 
ment. | 
MR. WIXON: There has never been any agreement. 
THE COURT: You have not answered my question. 
MR. WIXON: I don't controvert it, I don't have to, sir. 
THE COURT: Iam merely asking you a question as to whether 
or not this paper controverts any fact, any material fact with which the 
petitioner relies or which was testified to by a witness of petitioner, are 
concerned, to which there has been no agreement. 
MR. WIXON: Yes, sir, to this extent I would say it dhe: 
THE COURT: All right. | 


MR. WIXON: It presents a formula for the ascertainment of 


charges contrary to what I understand petitioner's position is, in the 
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petition in this case, and that position simply is that the District of Co- 
lumbia Tax Liability must be determined in accordance with an approach 
set forth in the petition or the amended petition in this case. I havea 
right, I think, to controvert all of the allegations of the petitioner which 
in any way bear uzon the question of the tax liability of the Southern 
Railway Company. “%therwise the petition and answer form no useful 
purpose whatsoever. They are not conceded by the District of Columbia. 
They were denied specifically. 

Anything that I present here, your Honor, which was as I see it 
bears upon an allegation of the petition. 

THE COURT: Well, what allegation does it deny? 

MR. WIXON: Of arbitrariness and capriciousness, because it 
shows the Southern Railway Company itself had to arrive at an approxi- 
733 mation of revenues which was in a manner not acceptable to the 
District of Columbia. 

* 
736 THE COURT: * * * 

Now, with respect to this exhibit which you seek to introduce into 
evidence, I don't think it is admissible unless it is intended to controvert 
some figure, some amount, which the petitioner relies upon, and con- 


cerning which there has been no agreement. I don't mean to say that it is 


admissible if there is a difference, say for instance, net income. You 





291 


have all agreed upon net income and other figures of that character. 


| 
| 


* * * 


738 THE COURT: Well, Iam going to sustain the objection to this 


exhibit. It is marked for identification, and if I am wrong, you can use 
it. | 
I think it is immaterial, except for the purpose -- so there will 
be no mistake -- except for the purpose that I have stated and. I take it 
from you all's statements that it is not used for that purpose. 
MR. WIXON: You say a statement that is in the case hare: and 
you refer to our stipulations. I keep saying we have not stipulated any- 
thing except to an ultimate finding of this Court. 
THE COURT: I understand that, Mr. Wixon. | 
MR. WIXON: Then I am immediately faced with a stipulation. 
THE COURT: If the question of the amount of revenue which the 
Southern Railway would earn is in controversy, and that states what the 
revenue was and it is supposed to be contrary to the evidence given by 


the Southern Railway, and that is in controversy, and there has been no 





agreement to the amount of it, then it is admissible. 
MR. WIXON: It is in controversy of their argument, sir. 
THE COURT: Well, that is not a fact. 


* * 


BY MR. WIXON: 
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Q. Was your ascertainment of the tax for the years in question 
consistent with the determinations made by the Assessor's office in all 
other cases ? 


MR. JONES: Objection. Now that is broad as the day is long. 


MR. WIXON: If the answer, sir, is broad, then it is. 


THE COURT: I think it is immaterial. What difference does 
it make? The only question is where there is doubt, Mr. Wixon. Inter- 
pretation of a statute can't change the language of the statute. 

MR. WIXON: Your Honor, there is no doubt now. 

THE COURT: There is no doubt in my mind and no doubt in the 
Court of Appeais's mind. They have decided in an overall case that 
741 this is a valid -- 

MR. WIXON: I agree with that. It goes back to the Industrial 
Laundry Company cases. The computation was made exactly like the 
one that the Assessor made in this case-- exactly like it. And your 
Honor's records will show exactly that result in this particular case 
was used in the Industrial Coverall Laundry case which was confirmed 
by the Court of Appeals. I suggest your Honor might take a look at it. 

THE COURT: I sustain the objection. 

* * kK 
CROSS-EXAMINATION 


BY MR. JONES: 
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Q. Mr. Taylor, in this case you answered certain interrogatories 
I believe on the date of March 6, 1956, is that correct, sir? A. Yes, sir. 


743 THE COURT: What is the date of that? | 





| 


MR. JONES: March 6, 1956. | 
BY MR. JONES: | 
Q. Interrogatory No. 5 asked you to state in detail a description 
of each item and the amount of each such item of costs or work done of 


services performed within the District of Columbia for the year 1953 which 





totaled $4, 995,996.28. Is that total set forth as under the heading "Compu- 
tation of D. C. Apportionment Factor?" And the statement attached, “The 
Notice of assessment, dated in 1955, which was served by respondent on 
petitioner, and you did answer that interrogatory, did you not, Mr. Taylor? 


1 
| 


A. Yes, sir. 


Q. Can you state -- can you refresh your recollection from the 





answer to the interrogatory of the breakdown of the items and the amount 
therein that you answered? A. In response to it it was stated that the 
total of $4, 995, 996.28, as set forth in the computation of D. <. apportion- 
ment factor, in the Notice of August 17, 1955, were as follows: One, 
salaries and wages of officers and employees, $3, 800, 000; Two, Expenses 
incurred in connection with the operation of the Washington Perndnall 


$400, 000; and Three, Other expenses in the District, including maintenance 


and operation of office building in the District, $795, 996. 28. 
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Q. And that is the items that you set forth, are they? A. Yes, 
744 sir. 
Q. And those are correct to the best of your knowledge and 
information? A. At that time, that is a correct statement of what was 
included in the deficiency notice, yes, sir. 


x * * 


751 MR. WIXON: If your Honor »,lease, Mr. Jones and I are agreed 


that the assessments in this case were made fully in accordance with 


the statutory provisions in so far as those provisions relate to the time 
of making the assessments, they are based on waivers and extensions 
of time granted. The reason I make it is that sometimes the question 
is asked, 

THE COURT: All right. 

MR. JONES: Also there is no question that the original petition, 
the date of filing -- 

THE COURT: November 10, 1955. 

MR. JON#ZS: Excuse me. 

THE COURT: November 10, 1955. 

* * 
Whereupon, 
FORD K. EDWARDS 


was called as a witness on behalf of the Respondent and having been 
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duly sworn, was examined and testified as follows: | 
THE COURT: Give your full name and address to the reporter. 
THE WITNESS: Ford K. Edwards, 1111 E Street Notthwest, 
Room 516, Washington, D. C. | 
DIRECT EXAMINATION 


BY MR. WIXON: 





Q. Mr. Edwards, what is your present occupation? | 


a transportation consultant located in Washington, D. C. 
Q. And as to the nature of your activities, what do you do, sir? 
758 A. I engage in various studies in the field of transportation deal- 


ing with accounting, statistical and rate and revenue matters. 





Q. Do you have a college degree? A. Yes, sir. | 
Q. When did you obtain that and from what university or college ? 
A. Ihave a degree in electrical engineering from Iowa State College in 


1925, and a Doctorate degree in economics from Yale in 1933. 





Q. Have you ever had occasion to be employed by the Federal 


Government or any other government in any capacity? A. Yes. I was 


employe by the California Public Utilities Commission for a period of 


four years as a transportation economist and examiner, andjI was also 


employed by the Federal Government with the Interstate Commerce 


Commission for a period of ten years. 





Q. In what capacity with the Interstate Commerce Commission ? 
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A. With them I was principal economist, head cost analyst, and director 


of the Department of Accounting and Cost Finding. 

Q. Now, sir, could you tell the Court what your duties consisted 
of in those capacities you mentioned with the Interstate Commerce Com- 
mission? A. My duties consisted, as principle economist, of the conduct 
759 of various studies in thefidd of cost finding, as related to rate- 
making by the carriers, subject to the jurisdiction of the Interstate 
Commerce Commission. This involved participation over a period of 
years in a great many cases involving the railroads, motor carriers, 
water carriers and the like. 

My duties as head cost analyst were supervision of the cost section 
of the Interstate Commerce Commission and that involved the development 
and application of cost finding procedures to all forms of carriers on a 
nation-wide scale. 

THE COURT: Including railroads ? 

THE WITNESS: Including railroads. The greater part of it 
related to railroads. 

My duties as Director of the Bureau of Accounts and Cost Findinz 
dealt with the general nature and application of the accounts of the carriers 
and the supervision of the Washington staff and the field staff engaged in the 
auditing of those accounts. 


BY MR. WIXON: 
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Q. Did you ever have occasion in those positions whi¢h you have 
stated to appear as a witness in any proceedings, either before the Inter- 
state Commerce Commission or before any of the courts ? A, Yes, I 
did. 
760 Q. Now in your present capacity as a consultant, do you from 
time to time ever have occasion to appear as a witness either before any 
regulatory body or before any court involving a matter of public transporta- 
tion? A. Yes, Ido. | 

Q. Would you state, sir, approximately how many times, if you 
can recall, you have had occasion to appear as a witness? 


You don’t have to be exact about this, sir. A. Oh, I would say 





it is several times a year for the last 15 or 20 years, whatever that 

adds up to. | 
Q. Now as aconsultant, sir, generally speaking, what do you 

do? What is the nature of your investigations that you may make, if any? 


A. The general nature of my investigations is to assemble and digest 





the matters in the case and to present my views on the subject matter. 

Q. Have you had occasion, in the case now pending before this 

Court, Southern Railway Company, to make a review of the transcripts 
| 


and testimony and exhibits on file in this Court? A. I have reviewed 


them. 
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Q. And you have talked to me, of course, about the nature of 
the case, sir, from time totime? A. Yes, sir. 

761 MR. WIXON: If your Honor please, I take it the gentleman is 
qualified as an expert. If there is further qualification necessary, I 
would be happy to proceed. 

THE COURT: Mr. Jones can object to your question if he has 
any question about it. 

MR. JONES: I have no objection to the qualification. 

ak * * 
BY MR. WIXON: 

Q. Mr. Edwards, I would like to read to you now, and you can 
follow me in your reading of it as of course Mr. Jones can, the hypo- 
thetical question to which I alluded. 

Mr. Edwards, assume that in 1953 the Southern Railway Compa- 


ny, in operating an interstate railroad, hauled for hire persons and things 


in eleven states and the District of Columbia. The total mileage of rail- 


road lines operated by the Southern Railway Company during 1953 was 
6, 282 miles, of which not more than 4. 25 miles were operated in the 
District of Columbia. During that year the Southern Railway Company's 
total railway operating expenses were $186, 399, 731, of which the total 
freight expense was $140, 764, 227, and the total passenger expense 

was $45, 635,504. The Company's 1953 total railway operating revenue 


was $275, 212,346, of which the total revenue from freight service was 
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$241, 174, 607 and the total revenue from passenger service is $34, 087, 739. 

For 1953 the Southern Railway Company's net operating income from 
freight service amounted to $56, 702, 876 and its net aerating deficit from 
passenger service amounted to $14, 716,658. During 1953 the Southern 
763 Railway carried a total of 2, 472, 143 revenue-paying passengers 
and hauled a total of 62, 780, 260 tons of commercial freight; of those totals, 
953, 655 revenue-paying passengers were carried in the District of Co- 
lumbia, and 579, 129 tons of commercial freight were hauled in the Dis- 


trict of Columbia. In 1953 the Southern Railway Company's total passenger 





service revenue in the District of Columbia was $157, 684.05, and its total 
District of Columbia passenger service expenses were $229, 954. 92. During 
the same year, the Company's total District of Columbia freight revenue 
was $43, 564.97 and its total District of Columbia freight ssnbuee were 

$33, 905.90. | 





Assume further that in 1953 the Southern Railway Company operated 
no intrastate transportation business in the District of Columbia. It main- 
tained in the District of Columbia its general executive offices in a building 
which it rented from another corporation, a wholly owned subsidiary. In 
this general executive office building the Southern Railway Company 


maintained a ticket office, as well as the office of the president of the 


| 
company, the vice presidents in charge of the operating department, the 
| 


traffic department, the finance and taxation department and the accounting 
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department of the company. Each of the vice presidents has his immediate 
staff in the general executive office building and approximately one-third 
of the overall activities of the accounting department of the railroad were 
centralized or conducted in this building. In addition there were located 
764 in the Washington office the principal assistants to the operating 
vice president, which assistants had charge of the mechanical work, the 
maintenance of way work, and the traffic function, which are the three 
major divisions of the operating part of the railroad. Books and records 


were maintained in the general executive offices in the District and 


approximately 200 persons were employed in the Southern Railway's office 


in the District in connection with the accounting and bookkeeping functions 
of the railway. There were processed in the general offices of the compa- 
ny in the District claims against the railroad of all types. 

Assume further that the Southern Railway Company owned no 
railroad tracks, no passenger or freight stations in the District of Co- 
lumbia in 1953, and that during that year it operated its passenger trains 
from the south bank of the Potomac River to the Union Station of the Dis- 
trict of Columbia under contract arrangements with the Pennsylvania 
Railroad Company and the Washington Terminal Company, and under 
contract arrangements the Washington Terminal Company made avail- 
able to the Southern Railway Company the usual passenger terminal 


facilities, including switching of trains, repairing and supplying of 
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equipment. These facilities consisted of a passenger station known as 
Union Station, all of the necessary tracks for the use of the railroad 


765 for the accommodation of its trains, a storage yard for the storage 





of equipment delivered at Washington Terminal, shop facilities for the 
maintenance of engines and cars of the railroad, all necessary switching 
attention required by the trains, ticket selling facilities, batgexs facilities, 
power, and facilties for handling mail, as well as other facilities for the 
convenience and comfort of passengers using the Union Statio . In addition 


to these facilities, there were supplied restaurant facilities, drug store, 


telephone facilities, news stands, vending machines, and lockers. 


Assume further that the Southern Railway Company maintained the 


offices of its dining car department in the Union Station in 1953. 





Assume further that Southern Railway Company freight originating 
and terminating in the District of Columbia in 1953 was iadasostia from 
the District of Columbia to Potomac Yards in Virginia and from Potomac 
yards to the District of Columbia by the Pennsylvania Railroad Company 
under a contract with the Southern Railway Company. 

Assume further that for 1953 the salaries and wages including 
payroll taxes of all Southern Railway Company personnel assigned to or 
working in the District of Columbia except maintenance personnel at the 
Southern Railway Company general executive office building in the Dis- 


trict of Columbia and passenger train crews, totaled $5, 646, 377. 88; 
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766 that the 1953 expenses of operation and maintenance of buildings, 
facilities and installations maintained or occupied in the District of Co- 
lumbia by the Southern Railway Company, including salaries and wages 
paid to maintenance personnel at the general executive office building 


totaled $619, 146. 77; that the Southern Railway Company's 1953 expenses 


for trackage, station and terminal facilities, including switching of 
trains and repairing and supplying of equipment, furnished it by the 
Washington Terminal Company, totalled $2, 436, 958. 76; that in 1953 

the Southern Railway Company paid to the Pennsylvania Railroad Compa- 
ny for use of tracks by Southern Railway passenger trains from the south 
end of Long Bridge over the Potomac River to the Washington Terminal 
Company property $261, 890. 00; that in 1953 the Southern Railway 
Company paid to the Pennsylvania Railroad Company for transporting 

of freight into or out-of the District of Columbia from or to Potomac 
Yards, Virginia,: $236, 256. 66; and that in 1953 all other items of expense 
paid or incurred by the Southern Railway Company incident to its business 
operations in the District of Columbia, including salaries and wages paid 
to passenger train crews working in the District, totaled $452, 808.00; 
the total of all of the enumerated 1953 District of Columbia costs paid 

or incurred:by the Southern Railway Company was $9,653, 438.07; and 
assume further that the total 1953 costs paid or incurred by the Southern 
767 | Railway Company for the entire system was $223, 996, 147.55. . 
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Mr. Edwards, assuming the facts to be as stated in this hypo- 





thetical question, have you an opinion as to whether or not there can be 
determined that portion of the 1953 net income of the Southern Railway 
Company which is fairly attributable to its railroad business carried 


on within the District of Columbia during that year by applying to the 





Company's entire 1953 net income, amounting to $56, 394, 672.99 
derived from its total railroad business, a ratio computed by dividing 


the 1953 costs paid or incurred by the Southern Railway Company in 


| 
the District of Columbia by the total 1953 costs paid or incurred by 


the Company for its entire lines of railroad? | 
THE COURT: Mr. Jones? | 
MR. JONES: We have no objection, your Honor. | 
THE COURT: Well, I have objection to the question myself. 
I don't think that is the law, Mr. Wixon. I think the formula that the 
District has adopted -- and I am not saying the witness cantl answer; 
maybe you can change your question -- is what proportion of the charges 
or costs of services performed in the District of Columbia from cost 
of services performed everywhere. | 
* * cd 
784 MR. WIXON: If your Honor please, I would like to save the time 
of the Court and on the other hand, I don't want to confuse what has gone 


before. I had stated to Mr. Edwards a question into which I incorporated 
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a series of facts. I can re-read that question to Mr. Edwards. 
THE COURT: That is not necessary. 


MR. WIXON: However, I want to, in the second question I am 


putting, delete from it one phrase only. Now that phrase, which was 


in the original question put to Mr. Edwards -- for Mr. Jones’ assistance 

it appears on the first page -- is: "For 1953, the Southern Railway Compa- 
ny's net operating income from freight service amounted to $56, 702, 876, 

and its net operating deficit from passenger service amounted to $14, 716, 658." 

That sentence is deleted, but otherwise the question remains the 
same, or rather, the assumed statement of facts remains the same, and 
I am of course now eliminating from it that question which was at the end 
of it, which your Honor has ruled upon as being inappropriate. 

785 THE COURT: All right. 
MR. WIXON: Now, to tha, to the facts, I wish to add this then: 
BY MR. WIXON: 

Q. Mr. Edwards, Section 10-2(d)(2) of the regulations promulgated 
by the Commissioners of the District of Columbia under the Income and 
Franchise Tax Act of 1947 -- and here I find myself in a dilemma but per- 
haps I can go on -- as amended, provided, prior to August 6, 1953, in 
pertinent part as follows: 

"Section 10-2 (d). Income from Trade or Business. 


If the trade or business is carried on entirely within 





786 


10-2(d)(2) was modified so as to read as follows: 





Now, 
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the District, the entire gross income from trade or 
business shall be allocated to the District. If the 
trade or business is carried on partly within and 


partly without the District, that portion of the gross 


income from the trade or business to be apportioned | 


to the District shall be determined as follows: 


(2) Where the gross income for any taxable year 


is derived from work done or services performed, the 


portion thereof to be apportioned to the District shall 


be such percentage of the total of such income as the 


aggregate of charges for such work done and service 





Ss 


performed in the District bears to the aggregate of such 


charges for work done and services performed by the 


taxpayer everywhere." 


Mr. Edwards, on August 6, 1953 the particular Section 





(2) Where income for any taxable year is derived | ! 


from work done or services performed, the portion 


thereof to be apportioned to the District shall be sue 


h 


percentage of the total of such income as the aggregate 


of charges for or costs of such work done and servic 


performed in the District bears to the aggregate of 
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such charges for or costs of work done and 


services performed by the taxpayer everywhere. 


The Assessor is authorized to use the aggregate 
of charges or the aggregate of costs with respect to 
work done and services performed if, in his opinion, 
it will produce an equitable apportionment." 
Now, Mr. Edwards, assume that the Southern Railway Company 
did not maintain records showing with any specificity the charges made 
by that Company for work done and services performed by the Company 
in the District of Columbia, although it did maintain records showing the 
number of tons of freight carried by it on its railroad lines, the total 
revenues obtained by it from its freight haulings, the total number of 
passengers carried by it over its railroad lines and the total revenues 
derived by it from those passengers, as well as records showing the 
787 expenses and costs both within and without the District of Columbia. 
Assume further, Mr. Edwards, that for the year 1953 the total 
net income of the Southern Railway Company subject to apportionment for 
District of Columbia tax purposes in the District of Columbia amounted 
to $56, 394, 672.99. 
Now, Mr. Edwards, under these circumstances, and keeping 
in mind the regulation which was in effect until August 6, 1953 and the 
regulation which I had read to you which was promulgated by’ the Com- 


missioners on August 6, 1953, in the absence of records which of themselves 
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show for the year 1953 the charges made by the Southern Railway Compa- 
ny for work done and services performed by it in the District of Columbia, 
do you have an opinion as to whether there is a method by which the Rail- 
way's charges for work done and services performed in the District of 
Columbia can reasonably be ascertained for purposes of the! regulation, 
prior to August 6, 1953, and for that purpose subsequent to 
1953 ? 

* * * 
7997 THE COURT: Read the last part of your question again. 
MR. WIXON: Your Honor will remember I stated as a fact and 
I can prove it by the record here that the Railway Company does not 


maintain in its books and records -- 


THE COURT: Of course not. 





MR. WIXON: I think we all agree on that, and therefore we 


must determim charges. Your Honor says -- now it is important to 





me that I be permitted to proceed with it to this extent -- your Honor 
says what better way could there be in order to find out charges than 
to employ a method which would use ton miles and passenger miles. 
798 Your Honor said that, I did not. | 
THE COURT: Listen, you can ask the witness whether in 
determining the costs or the charges made for services, whether you 


could distribute it on the basis of freight ton miles or passenger ton 
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miles or some other way of distribution. I have no objection to that. 

MR. WIXON: This witness, if your Honor please, if he is per- 
mitted to respond, will tell your Honor that in his opinion, as an expert, 
with some considerable background, that is no method at all with which 
to arrive at a question of charges. That is the one method which is 
certainly not acceptable. 

THE COURT: Well, he can testify to that, but you didn't ask 


MR. WIXON: Yes, sir, I asked him whether -- no, I didn't 
ask him that. I couldn't put to this witness the question: Do you think 
that this is a good method. That isn't a proper hypothetical question. 

THE COURT: Distribution of -- 

MR. WIXON: I am not talking about distribution. I am trying 
to find charges. 

THE COURT: The same thing. 

MR. WIXON: No, sir. I don't think it is the same, but I don't 
want to agree to things in this record, of course. 
799 What my question was was whether he could ascertain the charges 
in the absence of a definitive bookkeeping or accounting for such charges 
sufficient to establish them correctly, whether he could determine those 


charges by a method, whether there is a method for determining those 


charges. 
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Now the method your Honor has used as it relates to this Compa- 
ny'’s case so far has been the Company's method. That is all they have 
done, is present persons who said we took figures, we used Line mileage, 
we used tons of freight hauled and we arrived at what. If they didn't 
arrive at charges, sir, they arrived at nothing. | 

THE COURT: Well, that was addressed to my intelligence as 
a human being. | 

MR. WIXON: So is this, sir. | 

THE COURT: I have no objection and I certainly would not sustain 
an objection to asking this gentleman when determining what the charges 
or the costs of supplying transportation in the District of Columbia, trans- 


portation services in the District of Columbia, whether the general expenses 





which are about the only things we have here -- we have some specifics, 
but very few -- whether or not it can be allocated, if you want to use that 
expression, or distributed on the basis of say passenger fees passen- 
ger charges or expenses and revenue, on passenger ton miles -- I mean 


800 passenger miles, or freight ton miles. 





If he says no, I don't think that is a proper method, I would like 


to hear that, if there is some other way of distributing it. 
b * *% | 
BY MR. WIXON: 


Q. Mr. Edwards, do you have an opinion as to whether the 
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charges for work done and services performed by the Southern Railway 
Company in the District of Columbia can be ascertained upon the basis 
of the use of a2 method which employs ton miles insofar as freizht is 
concerned, and passenger miles insofar as passenger miles is concerned, 
801 or are concerned, and in that usage views a passenger travelling 
on a line of the railroad one mile as being a passenger mile, and a ton 
of freight which moves one mile over the company's lines as being a ton 
mile? 


THE COURT: In respect of what charges? Now you should 


state what charges. There are some specific charges here. For instame, 


the Pennsylvania Railroad charged the Southern Railway a definite sum 
to carry its freight. 

Now that is a specific charge for that section. But there are 
some general charges, we could call overhead or general expenses. 
You are relating this now to general expenses, aren't you? 

MR. WIXON: I am relating it simply to the method which was 
used, as I understood it, by the Southern Railway Company and I 
perhaps misconceived your Honor's statement there. But it doesn't 
have any meaning in that sense to me at all. 

THE COURT: All right. You asked the question. Leave it 


like that. 
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804 MR. JONES: Your Honor, I think there is considerable confusion 


here. I think that Mr. Wixon's whole question was pointed to the matter 


of charges and whether or not they could be apportioned over the mileage 


or should be allocated to the District of Columbia. Iam sorry if Iam 
wrong, but I had difficulty in understanding it. I would like Mr. Wixon 
to advise me whether or not I understand correctly. 
MR. WIXON: My first question was based upon sitiiciacch to 
charges. I put that to the Court and the Court declined to accept it as 
a proper question. 
I then stated a question, following as closely as I could the 
Court's language, predicated upon the approach which I understood to 
be that of the Southern Railway Company, and I have asked the witness 
specifically the question whether the ton mile and passenger mile approach, 
for the purposes of allocation -- which is exactly the matters stated and 
testified to by witnesses for Southern Railway Company -- is a method 
which can be used under the circumstances to determine what necessarily 
we ultimately must be determining, the amount of net income involved 
805 in this case by a process of continuation. 
THE COURT: I am going to overrule the objection. | 
MR, JONES: I would like to have your Honor hear me) once more. 
The facts given to this witness were the year 1953, which is the cost year, 


not the charge year. 
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THE COURT: No, before 1953, August 6, 1953, it was charges. 

MR. JONES: Yes, before August, but for the rest of the year -- 

THE COURT: It was costs. 

MR. JONES: But he was given this hypothetical question, state- 
ment of facts dealing with the year 1953 which is based on costs and now 
he is asking about charges, whether or not it was proper to apportion -- 

THE COURT: Part of that 1953 was charges. 

MR. WIXON: That is right, up to August 6, or should be. 

THE COURT: Yes, and I think the question could relate to both 
charges and costs too, couldn't it? Would not the distribution be the 
same ? 

Let's say that it is logical and proper to divide revenue in a 
certain instance, say passenger revenue on a passenger mile basis. 
Wouldn't it be proper to divide the expense that is connected with that 
service on the same basis? 


806 MR. JONES: Well, yes, if you are talking about facts, but I 


want one thing clear: Are we using the facts in this hypothetical question 


that was read this morning, with the one sentence taken out, and the 
different question presented? 
That is all I want to know now. Z 
THE COURT: As I understand it, I thought it was rather a general 


question as to whether or not, as an expert, in the operation of railroads 
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and so forth, the approach to determine the costs of transportation, 


freight and passenger transportation, in respect of passenger 


transporta- 


tion it should be on a passenger mile basis, and with respect to freight 


transportation, it should be on a freight ton basis. 


* * * 


i 


807 MR. JONES: May we have this understanding: The question 


that Mr. Wixon propounded to Mr. Edwards this morning and 


which 


your Honor would not let be answered, are the same facts to be pro- 


pounded to the witness in this question today, without re-reading them, 


except for one sentence that is taken out, "For 1953 the Southern Rail- 


way Company's net operating income from freight service amounted 


to $56, 702, 876 and its net operating deficit from passenger service 


amounted to $14, 716, 658"? 
I think that is the sentence deleted. Is that right, Mr. 
MR. WIXON: Yes. 


THE COURT: Where does that leave you, Mr. Jones? 


| 


| Wixon ? 


MR. JONES: At least with some facts that this witness has 


before him. Up to this time he has been asked a rounded question. 


Is that the sentence deleted? 


i 
H 


MR. WIXON: Yes, that is correct. | 


| 
| 
| 


MR. JONES: All right. 





THE COURT: All right, Mr. Witness, you can answer 








question. 
* 

THE WITNESS: My answer -- 

MR. JONES: First, does he have an opinion. 

THE WITNESS: Yes, I have an opinion. 

BY MR. WIXON: 

Q. Would you state, Mr. Edwards, please, your opinion on 
the question. A. My opinion is that this distribution to the District 
of Columbia -- 

MR, JONES: (Interposing) Just a minute. He was not asked 
about the District. of Columbia, but the whole railroad. 

THE WITNESS: My answer is that the distribution as to freight 


is improper based on freight ton miles and the distribution as to passen- 


ger is improper when based on passenger miles. 


MR, JONES: Just a minute. Is he talking about charges or 
revenue ? 
809 THE WITNESS: I am taking about charges. 
MR. JONES: Revenue? 
THE WITNESS: Yes. 
BY MR. WIXON: 
Q. Now, Mr. Edwards, do you have an opinion as to whether the 


use of the ton mile and passenger mile predicate for determining such 
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charges is or is not a proper approach as it relates to the District of 

Columbia under the facts which were set forth in the question to you 

previously ? | 
MR. JONES: I object to this. This now is entirely a different 


thing that the apportionment by ton mile or passenger revenue mile. 


Now we are taking what the District of Columbia apportionment of the 


net -- 
THE COURT: (Interposing) Yes. I am going to sustain the 
objection to that. | 


MR. WIXON: If your Honor please, might I suggest to your 





Honor this, that all the computations which your Honor has admitted 

on behalf of the Southern Railway Company, both from the standpoint 

of accounting and from the standpoint of expertise -- you had Frank 
Lucket who testified as an expert and made a number of computations 
and your Honor admitted them -- all were based upon determinations 
using ton miles and passenger miles and as a consequence of that basis, 
amounts which were determined to be applicable to the District of Co- 


lumbia. 





810 THE COURT: Well -- and applicable to the whole system. 
MR. WIXON: No, sir, because they were arriving at the Dis- 
trict of Columbia, not the whole system. | 
THE COURT: But for instance the balance of the arate, I 
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mean Southern Railway Company outside of the District was the difference, 
and it applied to the whole road, it didn't apply only to the District of Co- 
lumbia. 

MR. WIXON: Your Honor will not find a statement to my recollection 
in here from these persons that they did anything except as it related to 
the District of Columbia. 

THE COURT: Iam going to sustain the objection. What Iam 
listening for is what method of distribution would he, in his opinion, think 
was proper in dividing the expenses and the charges and the costs of oper- 
ating the Southern Railroad. 

MR. JONES: Is that your question to him? 

THE COURT: I would like for the witness to testify in his opinion 
what is the best method of determining that. 

MR. WIXON: I will ask the question, sir. 

MR. JONES: I object to it on the basis of your own ruling back 
on January 15th on methodology. 

THE COURT: Bear in mind now this witness isn't testifying as 


to the best method of determining net income. What we are trying to 


find out is what is the best method of determining what are the costs, 


the charges. 


* * * 


811 THE COURT: Now bear in mind that we must always keep in 
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mind what the formula says, that the District of Columbia shall tax that 
portion of the net income as charges for services performed in the Dis- 
trict of Columbia bear to services performed everywhere. | 


Now, for instance, he may have some theory or some better 





method in his opinion that the freight ton mile and passenger mile basis. 


MR. JONES: Well, I made my objection. | 


BY MR. WIXON: 


Q. Mr. Edwards, do you have an opinion as to a method which 





can be used to determine charges for work done and services performed 
in the District of Columbia and that relationship to charges for work done 
and services performed by the Southern Railway Company everywhere? 
A. Ihave. | 


Q. Would you please state -- 


MR. JONES: (Interposing) My objection to that question still 


goes of course. 


THE COURT: Yes. 





BY MR. WIXON: 


Q. Would you please state, Mr. Edwards, what your opinion 


Bs * * 


812 THE WITNESS: My opinion, for several reasons, is that the best 


basis for the distribution of charges for work performed or services 
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performed in the District, and elsewhere, is based upon the actual expenses 
incurred, and outlay incurred in the District relative to the outlay incurred 
elsewhere. 
BY MR. WIXON: 


Q. Now when you say the outlays, relative costs or outlays, to 


what costs or outlays do you allude? 


* * * 


THE WITNESS: The outlays to which I refer include such items 
as the necessary switching in a terminal for the make-up and break-up 
813 of trains which depart from that terminal to other points. It 
includes the servicing facilities and shops in a terminal maintained for 
the purpose of servicing locomotives operating out of aterminal. It 
includes the servicing facilities and cleaning facilities necessary in 
connection with the operation of trains. 

THE COURT: Mr. Witness, he is talking about charges. 

THE WITNESS: I am talking -- 

THE COURT: He asked you the question of distribution, first 
on charges now. 

THE WITNESS: Yes. Well, I had answered that by stating 
that I believe that -- 

THE COURT: Revenue. 


THE WITNESS: Well, I believe that the distribution of charges, 
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as between the District of Columbia and the Southern Railway operations 
elsewhere, can best be determined on the basis of the expense outlays 
in the District versus the expense outlays everywhere for the reason 


that -- 


MR, JONES: (Interposing) I move to strike this. He was asked 


a question on charges and now he is talking about costs. | 





MR. WIXON: Now, sir, I have kept quiet so far, but I would 
like to get into this now. The gentleman was asked a question concerning 
charges and as a matter of fact counsel for the Southern Railway Company 
used charges and specifically directed your Honor's attention to the fact 
814 we were at charges. ! 
THE COURT: That is right. This man testified about| expenses. 
MR. WIXON: He has to use expenses; as he himself said he 
does not believe ton miles and passenger miles are a correct way of 
determining that, and he believes expenses and outlays are. | 
THE COURT: He is testifying how he would allocate or distribute 
say a train that comes in from Charlottesville Virginia and it goes into 


the roundhouse and is serviced, he said he would charge it all to the 





District of Columbia, that it was cost of performing services within 
the District of Columbia. We are not concerned with that. | 
MR. WIXON: He didn't say that. He said in order to find out -- 


THE WITNESS: No, Iam sorry. If we have a train running from 
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Charlottesville into the District of Columbia, the charges assessed for 


shippers' goods or passengers on that train between the District of Co- 


lumbia and elsewhere can best be allocated, in my opinion, on the basis 
of the expenses incurred by the Southern Railway on account of that train 
both within the District on the one hand, and outside the District on the 
other. 

THE COURT: So you think that Southern Railway would use the 
815 cleaning of its cars and repair of engines in the District of Co- 
lumbia, that the entire revenue -- let's take the revenue -- it should 
be governed by the expense incurred there when it was for the whole 
trip from Washington to Charlottesville ? 

THE WITNESS: If two percent -- if it takes two percent of the 
revenues from that train to meet the outlays for cleaning that train in 
Washington terminal, then two percent of the charges assessed for that 
train, I would say, are attributable to work done in Washington. 

THE COURT: Go ahead. 

BY MR . WIXON: 

Q. You were proceeding with the various items of expense, as 
I recall it, or outlays you termed it, or costs, what-have-you. 

THE COURT: And these expenses in your opinion are related 
to transportation ? 

THE WITNESS: Yes, sir. 
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THE COURT: And directly to transportation, to the service 


performed? 
THE WITNESS: Yes, sir. They are all necessary to |the service 
performed. 
THE COURT: I wouldn't say necessary, but I mean are related 
directly to the transportation service ? 
THE WITNESS: Yes. I would say cleaning and switching of cars 
816 and getting the train together and putting the locomotive on the 
train and servicing it beforehand with fuel, and the trackage maintained 
for the use of those cars and locomotives, are all directly related to 
the transportation service. 
THE COURT: What about the cost of selling the tickets? 
THE WITNESS: I would say that was directly related to trans- 
portation. 
THE COURT: Would you let that determine where the revenue 
should be distributed according to the expense of selling the ticket ? 
Let's suppose I go in and buy a ticket to Charlottesville, 
Virginia and it costs "x" number of dollars to sell me a ticket, the 
salary and the expense of maintaining the office, and so forth, 
You think, therefore, that the revenue should be allocated to 
the District ? | 


THE WITNESS: In the amount represented by the expense of 
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selling the ticket. Your Honor, the basic point I am getting at is that 
avery large part of the direct expenses of furnishing transportation 
services have no relation to mileage; they are incurred in these big 
terminals where the locomotives and cars are switched and serviced 
and in some cases repaired. 

THE COURT: You don't think that the Washington terminal -- 
817 when I get on a train or anyone who gets on a train between 
Charlottesville and Washington derive any benefits from having the 
terminal of the Southern Railway in the District of Columbia ? 

THE WITNESS: Oh, yes. 


THE COURT: And you don't think any part of that ticket covers 


THE WITNESS: The ticket, the expenses of the ticket. 

THE COURT: I mean the cost of transportation. You don't 
think that the maintenance of the Washington terminal results in any 
benefit on the trip from Charlottesville Virginia to the boundary of the 
District of Columbia? 

THE WITNESS: Oh, yes, I think it is. 

THE COURT: Go ahead. 

THE WITNESS: The basic problem in the apportionment and 


what I am getting at here is that a very substantial part of expenses 


are not related to miles, and when a mileage allocation is used, it throws, 
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or allocates a very large part of the charges to areas outside of the 
terminals, where there is a pure running operation, and the mileage 
which a ton or a passenger may move within a terminal may be very 
very minute, a minute part of the whole. And percentage-wise, such 
minute part of the whole fails to reflect the costs of work done and 
services performed within that terminal, so that when you use mileage 
pro-rates, you throw or allocate charges away from jocalitisel where 
818 there are very heavy expenses incurred, and outlays incurred: 
for the benefit of that train, and which a train could not do without. 

Therefore it takes more than just miles to reflect, in my 
opinion, the proper allocation of either charges or costs. 
THE COURT: You mean distribution? | 
THE WITNESS: Yes, pardon me, distribution between the line 
operation and the big terminal operation. The only answer that I see 
to it is that based upon the outlays incurred. When the train is running, 
it has its crews and fuel and so forth, but when it gets into the terminal, 
it is no longer running, the operation is a meager number of miles 
within a terminal, but yet you have heavy expenses, the cost of which 
are buried in that passenger's fare or in the shipper's freight Late, 
but they don't get allocated on a mileage basis to the terminal operation; 
there are too few miles from the boundary of a city into the union station 


to reflect mileage wise all the costs that are imbedded, involved in that 
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ih 
\ 
| 
I 
\ 
| 
1 
i 
| 
| 
I 
| 
| 
| 
| 
I 
| 





terminal operation. 


That is why I believe a mileage pro-rate fails heavily to allocate 


either charges or costs to an area which is substantially a terminal 
aeration, with little or no mileage in it. 

819 THE COURT: You don't think that the cleaning of an engine, 
either at the end of a run or preparatory to a run from Washington to 
Charlottesville has any relation to any service except to the two and 
five-tenths miles in the District of Columbia that you carried the passen- 
ger or the freight ? 

THE WITNESS: No, sir, that service relates to the entire mileage. 
My point is that 2 miles of distribution of charges doesn't give you near 
enough money to pay for the cleaning and servicing and storage of that 
engine. You need far far more than two miles. 

THE COURT: I understand that. But we are not talking about the 
situation the railroad finds in paying for this thing. They get the money 
to pay for it on the ticket, or the freight from Washington to Charlottes- 
ville. What I am trying to find out -- and I want you to help me now, 
because I am trying to find out, to repeat, when an engine comes in at 
the end of a run, and say it is damaged, let's say it has a hot box down 
here in Alexandria and they finally get it to Washington and take it to the 
roundhouse and they repair it. You don't think that relates to the trans- 


portation of passengers on the part of the trip outside of the District of 
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Columbia? | 


THE WITNESS: Yes, I think it is allocated generally over the 


whole, but the work done on that, however, is within the District of 
820 Columbia and that is expense incurred. : 
THE COURT: Well, I can't understand that. Let's take salaries. 
Suppose Southern Railway pays a check to the conductor of a passenger 
train when he gets off the train here in Washington. Don't you think 
that has some relation to the trip outside of the District of Columbia, 
his salary? 
THE WITNESS: You are referring to -- 
THE COURT: The salary of a conductor. | 
THE WITNESS: Yes, the conductor has service both within and 
without. 
THE COURT: Just because it is paid within the District of Columbia, 
do you think that has anything to do with it? 
THE WITNESS: No. I would say that where he was operating 
had something to do with it. 
THE COURT: Suppose he is operating from here to Charlottesville, 
Virginia. Suppose that is his run, in the division from here to Charlottes- 
ville, and you know -- of course you know this, but I don't know whether 


everybody knows it -- the railroad doesn't say to the man I am going to 


pay you 2 cents a mile; they say we will pay you $120 a week, or $250 
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or $350 a month, whatever it is. And we have to find out how much of 
that $350 is allocable to the District of Columbia. 

How would you do it on any other basis but mileage ? 

THE WITNESS: In the case of a train crew, that would probably 

work, your Honor, but in the case of an engine -- 

THE COURT: But you said expenses paid. Let's suppose they 
pay the check in Washington when he got off the train. What difference 
does it make? 

THE WITNESS: I would say where the work is done. Now he 
has done work on the way from Washington to Charlottesville. 

THE COURT: Then we come back to the cleaning of the engine. 
There the work is done in the District? 

THE WITNESS: Yes. 

THE COURT: But doesn't the engine acquire whatever dirt or 
grime or what-not it has on its run from say Charlottesville to the 


District of Columbia, and when you clean an engine or clean cars to go 


on the trip, doesn't it relate to the trip to Charlottesville? 


THE WITNESS: I would say the work of cleaning the engine 
was done in the District of Columbia and that -- 

THE COURT: Wouldn't you take that expense and allocate it 
over the run to Charlottesville, if say those passenger trains went to 


Charlottesville and returned? 
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THE WITNESS: I wouldn't say 


that was a measure of 


work done 


in the District. If you have a thousand men working in the District, I 


would say their work performed was within the District and that was 


their contribution to the charges. 


THE COURT: And you think that the expenses say of those men 


822 who prepare trains and sell tickets on trips from the District 


of Columbia to some point without the District of Columbia are the costs 


of services performed in the District? 


Now bear in mind, as I observed this morning, we are not talking 


about costs incurred in the District of Columbia for transportation. We 


are talking about costs for transportation performed in the District of 


Columbia. That is quite a bit of difference. You recognize the distinction, 


Iam sure. 


Now how can a cost of cleaning an engine which runs from Wash- 


ington to Charlottesville be the cost of transportation performed in the 


District ? 


THE WITNESS: Well, your Honor, I am talking about work per- 


formed, work done and services performed within the District. That 


work may be for the benefit of users all over the District, conceivably. 


THE COURT: All over the system, you mean? 


THE WITNESS: Yes, all over the system. 


in which Iam making my statement. 


Charges for work done) 


That is the sense 


and 
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services performed within the District. If these men physically cleaned 
the car, the locomotive, within the District. 
THE COURT: Well, the cleaning of a car is not any transportation 
service performed. 


823 MR. WIXON: If your Honor please, you are arguing with the witness. 


THE COURT: Iam asking him a question. Is the cleaning of a 


car really performance of any transportation service ? 

THE WITNESS: Well, I would say, your Honor, it is not the move- 
ment facilities, but it is part of the service of furnishing clean cars. 

THE COURT: Is it incidental or not to the supplying of such 
transportation ? 

THE WITNESS: Well, it is necessary. 

THE COURT: It is necessary, yes. 

THE WITNESS: I grant it is not the physical movement from 
mile post to mile post, but it is part of the work done within the Dis- 
trict. 

THE COURT: Oh yes. 

THE WITNESS: For which charges are paid by that traveller in 
the fare he pays the railroad. 

THE COURT: All right, go ahead. 

THE WITNESS: I was giving examples of services in a large 


terminal and that would include the station facilities themselves, and 
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the ticket selling. Now I also believe that the term “work done”, at least 


as l interpret it, would include the general office work performed within 
the District of Columbia. That embraces the management and supervision 


of operations, traffic, accounting, claim work. ! 


824 The traffic operation, I believe, would falter if it were not for the 
managerial services performed. 


THE COURT: Let me ask you this: Let's suppose that the President 





of Southern Railway gets a hundred thousand dollars a year. Would you 
say that that is the cost of supplying transportation services in the Dis- 
trict because his salary is paid in the District and his office is here or 
that it is part of the cost of furnishing transportation services all over 


the Southern Railway system ? | 
THE WITNESS: He furnishes services -- I have to think back 
to your question. That is the cost of work done within the District. 
THE COURT: You are talking about sitting up there and acting 
as president. We are talking about services performed, transportation 
services performed. | 
Let's assume now work done and services ectommealhave been 
decided in this court to mean transportation work, transportation 
services performed, not the services performed for themselves. 


For instance, the president of Southern Railway performs 


services for Southern Railway; he doesn't perform any transportation 
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services himself. Now we will take his salary and I want to know whether 
you think any part of the president of Southern Railway's salary is for 
transportation services performed outside of the District of Columbia? 
If so, what portion? 
825 MR. WIXON: Would your Honor define transportation services? 

THE COURT: Yes. Transportation services is the transporting 
of passengers and freight. 


MR. WIXON: Your Honor means simply the operation of a train, 


in other words, without any other incidents, the train consisting of cars? 


THE COURT: Yes, operation of a train for which it is organized, 
operation of passenger and freight trains, supplying of transportation 
services, hauling of freight and passengers over its railroad. 

MR. WIXON: And your Honor I take it indicates also the train 
must be running, it! must not have come to a stop, because it is no longer 
a transportation service then. 

THE COURT: I wouldn't say that, Mr. Wixon. I imagine a lot 
of things. For instance, if you supply a freight train and it runs onto 
a man's tracks and ‘keeps it there a day or so, I think you may stretch 
it and say the cars are standing still and you are supplying passenger 
transportation service and I can imagine also if we include the services 
of a dining car that may be standing in the station and you are eating 


your lunch. 
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MR. WIXON: I meant however that train was nevertheless in 


transit, whether it happens to be stopped for a period of time in transit 


826 is immaterial. 


| 
| 
| 





THE COURT: I think I just told you about freight cars, You may 


have a factory and I take a load of freight cars, the railroad, and run 


them into your factory and they stand there for two or three days. 
| 


MR. WIXON: I merely wanted to be certain I understood your 
Honor's questions to be related to a train of cars and a locomotive. 

THE COURT: I think transportation service includes the opportunity 
or the services performed in having a convenient place for a passenger 
to get to the train. I think it starts when he gets to the station, in going 
through the station, I think that is part of the transportation services 
performed. : 

MR. WIXON: Just so there will be no misunderstanding. 

THE COURT: But generally speaking, in-most part it is transpor- 
tation of passengers and freight. 

Are you familiar with the accounting required by the Interstate 
Commerce Commission ? | 

THE WITNESS: Yes, sir. 


| 
| 


THE COURT: How do they require the allocation of the president's 





salary, the distribution of it? | 


1 
| 
| 


THE WITNESS: They don't require the distribution of it by states 








or taxing districts. 

THE COURT: Take the Southern Railway, how does the Interstate 
827 Commerce Commission require the accounting for the president's 
salary with respect to its system? 

THE WITNESS: They require that it shall be charged to the general 
account, general expenses, general executive officers. I think maybe it 
is account -- well, in a group. 

THE COURT: It is not allocated over the road and not distributed 
throughout ? 


THE WITNESS: No, sir. 


MR. JONES: No part of the Interstate Commerce Commission is 


distributed over the road. 

MR. WIXON: If your Honor please, we have a witness here. 
There was an objection to a question. 

THE COURT: Go ahead. 

THE WITNESS: He is simply represented as a lump sum amount 
in the books of the company on a system-wide basis, as far as the ICC 
is concerned, your Honor. 

Now coming back to your Honor's question -- 

THE COURT: Before you leave that, let's suppose that the 
Southern Railway wanted to determine the run from Mobile to -- let's 


see -- let's take from Birmingham, Alabama to New Orleans. They 
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want to determine the cost of that run. Would the salary of the president, 


any part of it, enter into that computation? 


| 
| 


THE WITNESS: Under the strict interpretation and providing he 
does.most or all of his work in Washington and doesn't move heavily around 
828 the road, then it would not be in there under this interpretation. 

THE COURT: None of the general office expenses at all? 

THE WITNESS: They will be in that ticket, yes, but it would be 
work done in Washington, for services performed in Alabama. 

THE COURT: Work done in Washington for services performed 
in Alabama ? | 

THE WITNESS: For train services performed. We dre talking 
about the word "train" there, train movements performed in Alabama. 

THE COURT: Transportation service. 

THE WITNESS: Yes. I haven't used that word "services per- 
formed" as meaning only train movement. I was thinking of all services 
performed in the sense that everybody, every employee from the brake 
’ man on the train up to the president is engaged, broadly, in performing 
service to the public according to his duties. It is not limited to the 


| 
| 
| 
i 


train crew. 


So that using that in the sense of work done and services performed, 


that, those services that a president does or a bookkeeper does, would be 


allocated according to the locality where he did hig work. 
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THE COURT: Well, the bookkeeper doesn't do any services for 
829 the public, does he? 

THE WITNESS: Yes, sir, I always thought they did. As an 
accountant, I always thought accountants did a great deal of work for 
the public. 

THE COURT: What the railroad does for the public is to supply 
transportation, doesn't it? I mean an accountant, that is a service performed 
for the Southern Railway, isn't it? The Accounting Department of the 
Southern Railway performs services for Southern Railway. 

THE WITNESS: I say it performs services to the general public. 
ICC division of the Government requires them to perform this service and 
keep the books. 

THE COURT: I understand that perfectly. But you don't consider 
that -- all right, never mind. Go ahead. 

THE WITNESS: So that the distribution on the mileage, that is, 

a ton mile or a passenger mile basis, would not reflect these, this large 


body of costs and the charges assessed to meet these costs which arise 


from the work done and services performed in a terminal area. And 


where situations of this character arise, and there is a need for arriving 
at any separation of charges, a basis that may be used and has been used 
for certain purposes, is to break down the expenses or costs incurred 


in the terminal area in relation to those that are outside the terminal 
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area and are straight running operations from one point to another. 


830 THE COURT: You are getting back to expenses incurred in the 


District for transportation some place else, aren't you? 
THE WITNESS: Yes. It involves services performed, such as 
the cleaning of a car. : 
THE COURT: You have the general office now. You say that 


ought to be costs for transportation. As I understand it -- you correct 





me if 1 am wrong because I have to have some facts to help me in my 
findings of fact -- you say that the cost of the general office in the Dis- 
trict of Columbia is cost for supplying transportation services in the 


District of Columbia. 





Now do I understand you to say that? 


THE WITNESS: No, sir. It is the cost -- 


THE COURT: (Interposing) Incurred in the District for supplying 
transportation services all over the system. 

THE WITNESS: Services to the public all over the system, and 
the recouping of those expenses in the charges assessed. So that the 
distribution of the charges on a basis that reflects the district or locality 


where the work is performed, must reflect, in my opinion, the locale of 





those operations. | 


THE COURT: Where the expenses are incurred? 








THE WITNESS: Yes, sir. 

THE COURT: All right. 
831 THE WITNESS: Otherwise there are practically no charges 
that would be distributed to the work done and services performed in a 
large terminal area. The work done and services performed there 
may be of very great magnitude. 

THE COURT: I am talking about general offices now. As I 


understand your theory about the terminal, for instance cleaning of 


cars, no matter where they come from.or where they are going, that 
is transportation service performed in the place where the cars happen 
to be cleaned. But I am talking now about general office. 

THE WITNESS: Yes. Well, your Honor, I look upon the book- 
keeper who keeps books in the general office in the same sense as I 
look upon a car cleaner who has a.rag or a hose in his hand. He too 
is performing work and services. 

THE COURT: Well, you don't think either one is performing 
a transportation service, do you? 

THE WITNESS: I think -- 

THE COURT: They are doing work incidental to transportation 
service, but not performing transportation service, are they? Whena 
man is cleaning a car preparatory to it starting on a passenger run, he 


is not performing any service, is he? 
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Let’s get down to the basis of this thing. Is he performing any 
transportation service? He is performing a service to the railroad 
company, isn't he? Heisa cleaner, but is he performing any transporta- 
tion service ? | 
832 THE WITNESS: I always believed he was, your Honor. 
THE COURT: The cleaning of a car before the car starts on its 
run ? | 
THE WITNESS: Yes, sir. 
THE COURT: And you think that when a bookkeeper enters a 
voucher, say he puts a bill down the way it is paid and balances the 
books, he is peforming a transportation service ? 
THE WITNESS: He is performing a railroad setvice: 
THE COURT: I am not asking about that. I mean a trans- 


portation service. 


THE WITNESS: I would say transportation service. I have held 


a number of low jobs on the railroad of many kinds in the general offices 
and -- 
THE COURT: Iam not reflecting on your former occupation. 
THE WITNESS: I beg your pardon, but I always sensed I was 
performing a part of the whole transportation service. It may be a 
small cog in the whole machine, but I think, your Honor, I was not doing 


direct hauling between points in trains, and the transportation service, 
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or the word "service" means the operation of the train, and then I was 
not in that category and the bookkeeper is not in that category. 


THE COURT: I say this: it has been ruled, andI am going to 


833 adhere to it, but I would like your testimony to be addressed to 


it, because I want to have help -- that services performed, charges for 
services performed in the formula means the money which the railroad 
receives from the shipping public, for supplying transportation services. 
Now that is what I ruled. And the cost is the cost of those services 
performed in the District of Columbia. Now, what services are performed? 
I mean transportation services. Your opinion is that the presence of the 
president, vice president, auditors, passenger, freight or general agent, 
and so forth having offices in the District of Columbia, they are supplying 
within the meaning of that formula transportation services in the District, 
because their general office is here. And when you pay the president a 
hundred thousand dollars or 50, or whatever his salary is, that hundred 
thousand dollars should go into a sum which represents the cost of 
transportation performed in the District of Columbia because he happened 
to have his office in the District of Columbia. Is that your testimony ? 
THE WITNESS: That is my testimony as to the accountants and 
bookkeepers, ticket sellers, but now your Honor, as to the president, 
that is a little more troublesome because many presidents spend two- 


thirds of their time on the road and that may not be proper for him. 
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THE COURT: All right. Now let's take accounting system. 

834 It is your opinion that say for instance that Southern Railway's 
accounting service here in the District of Columbia represents say 


$500,000. Lets assume that it does. I don't know, it may be'more or 


less. But that sum, whatever it is, "x" number of dollars, niust be 


put in with other sums, the entire amount, because the bookkeeping 
is done in the District, to represent the cost of supplying transporta- 
tion services to the public in the District of Columbia. Is that your 
opinion ? 
THE WITNESS: No, I wouldn't word it that way. It is the cost 
of work done and services performed in the District to provide service 
to the public both within and without the District. 
THE COURT: That doesn't mean very much. Isn't this true, 
that the bookkeeping service, like so many other general services, 
is an expense which the railroad has to undertake to supply transporta- 
tion service all over its system? | 
THE WITNESS: That's right. 
THE COURT: That is my opinion. I don't know, I may be 
wrong. | 
THE WITNESS: But for the purpose of the rule, I would say -- 
THE COURT: (Interposing) What rule? 
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THE WITNESS: The regulations we are talking about. 
* * * 
BY MR. WIXON: 

Q. Mr. Edwards, in your testimony you have and Judge Morgan 
has used from time to time the word charges. I would like to ask you 
the sense in which you use charges as it is related to your testimony 
in this case? 

MR. JONES: I object. We asked him earlier and he said he 
used them as revenues. 

MR. WIXON: I don't think he meant that. 


MR. JONES: That is what he said. 


MR, WIXON: I would like to asx him again now. 


THE COURT: Go ahead. 

THE WITNESS: By the term charges, I mean the charges assessed 
the users of the service; I mean the amount collected from the passen- 
gers anc freight shippers. I refer particularly to tariff charges as an 


illustration. 
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TAX COURT FOR THE DISTRICT OF COLUMBIA 


FILED 
NOV 29, 1955 


AMENDED PETITION 
The petitioner, Southern Railway Company, appeals inom an 
assessment against it, and avers as follows: | 
1. The petitioner is a corporation organized and existing under 
the laws of the Commonwealth of Virginia with its statutory office in 
Richmond, Virginia and its principal executive offices in the District of 


Columbia. 


2. The taxes in controversy are corporation franchise taxes for 





the calendar years 145, 1950, 1951, 1952 and 1953. ‘The amount of 
taxes, exclusive of interest, assessed for each of the years is: 1949, 
$30, 397.00; 1950, $50, 633.60; 1951, $49, 228.87; 1952, $64, 673. 83; 
1953, $74,725.36. The total taxes for the five years are $269, 658. 66. 
The interest charged against petitioner as of August 17, 1$55 for each 
of the years involved is: 194, $5, 737.07; 1950, $13, 181.45; 1951, . 
$9, 862.02; 1952, $9,075.68; 1955, $6, 002. 6S. The total interest to 
August 17, 1955 for the five years is $47,858.91. The total taxes and 


interest to August 17, 1955 for the five years are $317, 517.57. | 


| 
| 





- 


©. The notice of assessment or statement of taxes allegedly due 
| 


for each of the years involved was dated August 17, 1855. There are 
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attached hereto a copy of an August 17, 1955 letter addressed to petitioner 
by the Supervising Examiner, Income and Franchise Tax Division. Office 
of the Assessor, Government of the District of Columbia (Exhibit A); a 
copy of a statement transmitted with said letter setting forth respondent's 
5 "Final Decision of Deficiency" (Exhibit B); a copy of the bill for 1949 
taxes and interest (Exhibit C); a copy of the bill for 1950 taxes and interest 
(Exhibit D); a copy of the bill for 1951 taxes and interest (Exhibit E); a 
copy of the bill for 1952 taxes and interest (Exhibit F); a copy of the bill 
for 1953 taxes and interest (Exhibit G); and a copy of the corrected bill 
for 1953 taxes and interest (Exhibit H). The taxes and interest to and 
including November 9, 1955 for each of said years totaling $321, 841.03 
were paid by petitioner under protest in writing on November 9, 1955. 

4, The assessment of taxes is based upon the following errors: 

(a) The assessment of taxes for the years 1949, 1950, 1951, 

1952 and 1953 violates the due process clause of the Fifth Amendment of 
the Constitution by taxing extra territorial values. 


(b) The taxes assessed for the years 1949, 1950, 1951, 1952 


and 1953 were computed by erroneously allocating to the District of 


Columbia costs of certain work done and services performed by petitioner 
and by others for petitioner as costs of work done and services performed 
by petitioner in the District. 
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(c) ‘The taxes assessed for the years 1949, 1950, 1951, 1952 
and that part of 1953 prior to August 6, 1953 were computed by eeoneua: 
ly apportioning income to the District of Columbia in ere with a 
regulation pronulgated on August 6, 1953 when there was a valid contrary 
regulation effective during and applicable to the years 1945, 1950, 1951, 
1952 and that part of 1953 prior to August 6, 1953. | 

(a) Petitioner's tax liability, if any, for the years 1949, 1950, 
1951, 1952 and 1953 was less than the amounts assessed against it by the 


Assessor of the District of Columbia. 


6 5. The facts upon which petitioner relies as the basis of this pro- 


ceeding are as follows: 





(a) Petitioner is a Virginia corporation established for the 
purpose and engaged in the business of operating an interstate railroad. 
It renders service to the public oy transporting for hire persons and pro- 
perty over its railroad of more than 6000 miles in 11 States. Petitioner 


owns no railroad within the District of Columbia. It operates its passen- 





ger trains only approxin:ately 3.43 miles in the District on lines of the 
Philadelphia, Baltimore and Washington Railroad Company aad The 
Washington Terminal Company over which petitioner has trackage rights 
and contract arrangements. Station and terminal facilities ana services 
for its passenger trains and equipment in the District of Columbia are 


furnished it for a consideration by an independent contractor. 
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(b) Petitioner operates no freight trains in the District of 
Columbia. Freight originating in the District for transportation over 
petitioner's lines commencing at Alexandria, Virginia, as well as freight 
terminating in the District after being transported over petitioner's lines 
to Alexandria, Virginia, are transported out of and into the District for 
petitioner by an independent contractor railroad company for a considera- 
tion. 

(c) During the years 1949 to 1953, inclusive petitioner con- 


ducted its railroad business as above described. During each of those 


years petitioner's passenger and freight business in the District of 


Columbia resulted in a substantial financial loss. 

(d) Petitioner owns no real estate in the District of Colum- 
bia. It rents a large building at 15th and K Streets, N. W. where it 
maintains its general executive offices as it did during the years 1949 
to 1953, inclusive. As it did during those years, petitioner employs 
in its general executive offices approximately 1100 persons. As they 
7 were in 1949 to 1953, inclusive, those employees are engaged 
in conducting and operating petitioner's business over more than 6000 
miles of railroad of which only approximately 3.43 miles are located 
in the District although not owned. by petitioner. 

(e) During the years 1949 to 1953, inclusive, petitioner 


sublet a relatively si..all portion of the space in the building in which 
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its general executive offices are located. Also during those years peti- 
tioner received from the owner of the building under the rental arrange- 


ment certain interest income from advances it made to the building owner. 


For each of the years involved here, petitioner in its District of Columbia 


corporation franchise tax returns reported such rents and interest pay- 
ments as District of Columbia income. After crediting such sublease 
rents and interest payments to its building account, the net expense in- 
curred by petitioner for occupancy and operation of its general executive 
office building for the years involved was: 1949 - $267, 969. 63; 1950 - 
$258, 005. 70; 1951 - $288, 198.14; 1952 - $292, 424. 47; 1953 - $346, 372.12. 
During those five years petitioner paid as total salaries and wages to its 
employees in its general executive office building the approximate average 
amount of more than $4, 000, 000. 00 a year. | 
(f) Petitioner alleges, upon information and belief, that the 
Assessor of the District of Columbia in making the assessments appealed 
from for the years 1949 to 1953, inclusive, applied the cost formula pre- 
scribed in Section 10-2 (d)(2) of the Regulations promulgated by the 
Commissioners of the District of Columbia. Petitioner alleges that that 
formula violates the due process clause of the Fifth Amendment of the 
Constitution by reason of the fact that it attempts to apportion income to 
the District on a basis (costs incurred in the District) which is arbitrary 
and bears no reasonable relationship to the amount of income which re- 


sults from petitioner's operations in the District. 
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8 (g) Petitioner alleges, upon information and belief, that 
respondent, in computing petitioner's income to be apportioned to the 


District of Columbia for taxation purposes for the years 1949, 1950, 


1951, 1952 and 1953, allocated to the District of Columbia as costs for 


work done and services performed by petitioner in the District, the 
monies spent by it during each of those years for work done and serv- 
ices performed for it in the District of Columbia by independent con- 
tractors, as well as all costs incurred during those years by petitioner 
for rent and maintenance of its general executive office building in the 
District of Columbia and salaries of its employees employed therein, 

and for providing other railroad facilities in the District, which build- 

ing and employees were maintained and facilities provided in the Dis- 
trict in connection with petitioner's operation of more than 6000 miles 

of railroad of which only approximately 3.43 miles are within the Dis- 
trict. The 3.43 miles of District operation are over lines of the Phila- 
delphia, Baltimore and Washington Railroad Company and The Washington 
Terminal Company over which petitioner has trackage rights and contract 
arrangements as petitioner owns no railroad lines within the District. 
Petitioner alleges that by so allocating such sums to the District of Colum- 
bia, respondent has apportioned to the District of Columbia income of 
petitioner which is not fairly attributable to any trade or business carried 


on or engaged in by petitioner within the District of Columbia and as a 
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result of which respondent, in assessing petitioner for the years involved 
in this proceeding, has violated the due process clause of the Fifth Amend- 
ment of the Constitution by taxing extraterritorial values of petiionen 

(h) As hereinbefore alleged on information and belief, respond- 
ent has allocated to the District of Columbia as costs to petitioner for work 
done and services performed by it in the District, the monies potiioner 
paid during the years 1949 to 1953, both inclusive, to independant con- 
tractors for work done and services performed for it, as well a6 the total 
costs incurred during those years by petitioner for rent and maintenance 
of its general executive office building in the District of Columbia and 
salaries of its ex:ployees therein and for providing other railroad facili- 
ties in the District, which puilding and employees were maintained and 
other facilities provided in the District in connection with petitioner's 
operation of more than 6000 miles of railroad, of which only approximate- 
ly 3.43 miles are within the District. The 3.43 miles of District opera- 
tion are over lines of the Philadelphia, Baltimore and Washington Rail- 
road Company and The Washington Terminal Company over which peti- 
tioner has trackage rights and contract arrangements as petitioner owns 


no railroad lines within the District. In making such allocations, respond- 


ent has violated Section 10-2 (d)(2) of the Regulations promulgated by the 


Commissioners of the District of Columbia, where it is provided that in 


case of a trade or business carried on partly within and partly without the 
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District of Columbia, the portion of the income (derived from work done 
or services performed) to be apportioned to the District shall be such 
percentage of the total of such income as the aggregate of charges for or 
costs of such work done and services performed by the taxpayer in the 
District bears to the aggregate of such charges for or costs of work done 
and services performed by the taxpayer everywhere. This violation occurs 
by reason of the inclusion in costs of work done and services performed in 
the District by petitioner of (i) amounts paid by petitioner to independent 
contractors as aforesaid for which such independent contractors, not peti- 
tioner, performed services and were taxable on their activities in so doing 
and (ii) amounts paid by petitioner as rent, maintenance ‘and salaries as 
aforesaid which were not for services performed by the petitioner in the 


District, but were for services performed by the petitioner everywhere. 


(i) During the calendar years 1949, 1950, 1951, 1952 and 


that part of 1953 prior to August 6, 1953 there was no Commissioner's 
regulation authorizing the Assessor of the District of Columbia to appor- 
tion income to the District for taxation purposes through the use of a for- 
10 mula based on cost of work done and services performed by a taxpayer. 
The "cost" formula was added by the Commissioners of the District of 
Columbia to Section 10-2 (d) (2) of the Regulations on August 6, 1953. 
Petitioner alleges, upon information and belief, that respondent's Asses- 


sor used a formula based on "cost of work done and services performed" 
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by the petitioner in coniputing for taxation purposes petitioner's income 
to be apportioned to the District of Columbia for the years 1949, 1950, 
1951, 1952 and that part of 1953 prior to August 6, 1953. In doing so, the 
Assessor applied retroactively the ''cost" formula regulation when during 
the years involved there was a valid contrary regulation, which only au- 
thorized the Assessor to use a formula based on "charges for work done 
and services performed" by petitioner in apportioning income |to the 
District of Columbia. 

WHEREFORE, petitioner prays that this Court may hear this pro- 

ceeding and 

(1) determine that the assessments made were in error and 
should be expunged from the records of the Assessor of the District of 
Columbia and that the amounts and the interest thereon paid were over- 
payments and that they, together with all interest lawfully due |thereon, 
be refunded; or 

(2) alternatively, determine that, if. petitioner is liable for 
taxes for the years 1949, 1950, 1951, 1952 and 1953, the correct amounts 
of such taxes are less than the amounts assessed against it by ithe Assessor 
and that the amounts paid by petitioner were overpayments and that all in 
excess of the correct amounts, together with all interest lawfully due 


thereon, be refunded; and 


(3) that the Court grant petitioner such other relief as is just 


and proper. 








350 
DISTRICT OF COLUMBIA TAX COURT 


FILED 
JUN 14, 1956 


ANSWER OF RESPONDENT DISTRICT OF COLUMBIA 
TO AMENDED PETITION 


1, 2and 3. Respondent, District of Columbia, admits the allega- 
tions contained in paragraphs numbered 1, 2 and 3 of the amended petition. 

4. Respondent, District of Columbia, denies the allegations con- 
tained in paragraph 4 of the amended petition. 

5(a). Respondent, District of Columbia, on information and belief, 
admits that petitioner is a Virginia corporation, established for the pur- 
pose and engaged in the business of operating interstate railroad; that 
petitioner renders service to the public by transporting for hire persons 
and property over its railroad; that petitioner owns no railroad track with- 
in the District of Columbia; that petitioner operates its passenger trains 
in the District of Columbia on lines of the Philadelphia, Baltimore and 
Washington Railroad Company and the Washington Terminal Company, and 
that certain station and terminal facilities and services for petitioner's 
trains and equipn.ent in the District of Colui.bia are furnished it by the 
Washington Teriiinal Corporation. Respondent, District of Columbia, is 
without knowledge or information sufficient to form a belief as to the re- 


maining allegations contained in paragraph 5(a) of the amended petition. 
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24 (b) Respondent, District of Columbia, is without inowledes or 
information sufficient to form a belief as to the allegations contained in 
sub-paragraph (b) of paragraph 5 of the amended petition. : 


(c) Respondent, District of Columbia, on information and belief, 





denies the allegation of sub-paragraph (c) of paragraph 5 of the amended 
petition, that during the years 1949 to 1953, inclusive, petitioner's pas- 
senger and freight business in the District of Columbia rewulted ina sub- 
stantial financial loss. Respondent, District of Columbia, is without 
knowledge or information sufficient to form a belief as to the truth of the 
remaining allegation in sub-paragraph (c) of paragraph 5 of the amended 
petition. | 
(ad) Respondent, District of Columbia, is without knowledge or 





information sufficient to form a belief as to the allegation of sub-paragraph 
(d) of paragraph 5 of the amended petition that petitioner's employees are 
engaged in conducting and operating petitioner's business over more than 
6000 miles of railroad of which only approximately 3.43 miles are located 


in the District, although not owned by petitioner. Respondent,| District of 


Columbia, admits the remaining allegations contained in sub-paragraph 


(d) of paragraph 5 of the amended petition. | 
Further answering this sub-paragraph respondent, on information 

and belief, says that the building to which reference is made in said sub- 

paragraph by petitioner is owned by Georgia Industrial Realty Co. >a 
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subsidiary corporation wholly owned by petitioner. 

(e) Respondent, District of Columbia, is without knowledge or 
information sufficient to form a belief as to the truth of the allegation con- 
tained in sub-paragraph (e) of paragraph 5 of the amended petition, which 
states: 

25 "After crediting such sublease rents and 

interest payments to its building account, 

the net expense incurred by petitioner for 

occupancy and operation of its general 

executive office building for the years in- 

volved was: 1949 - $267, 969,63; 1950 - 

$258, 005. 70; 1951 - $288, 198.14; 1952 - 

$292, 424.47; 1953 - $346, 372.12." 
Respondent, District of Columbia, on information and belief, admits the 
remaining allegations contained in sub-paragraph (e) of paragraph 5 of the 
amended petition. 

(£) Respondent, District of Columbia, admits that Section 10-2(d)(2) 
of the Regulations promulgated by the Commissioners of the District of 


Columbia was applied in making the assessments of corporation franchise 


taxes against petitioner for the years 1949 to 1953,.inclusive. Respondent, 


District of Columbia, denies the remaining allegations contained in that 


sub-paragraph. 

(g) Respondent, District of Columbia, in answer to the allegations 
contained in sub-paragraph (g) of paragraph 5 of the amended petition says 
that the computation of petitioner's income to be apportioned to the District 


of Columbia for taxation purposes for the years 1949 to 1953, inclusive, 
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was made as is set forth on "Exhibit B" attached to and made a part of the 





amended petition filed by petitioner, and that the items and the amount of 
such items of costs of work done or services performed within the District 
for said years, under the heading "Computation of D.C. Apportionment 
Factor", on said "Exhibit B", was as set forth in the "Answers to Interrog- 
atories Propounded to Respondent" and heretofore filed in the District of 


Columbia Tax Court on March 7, 1956, which said "Answers to Interroga- 


tories Propounded to Respondent" are incorporated in and made a part 


26 hereof by reference. Respondent denies the remaining allegations 
contained in sub-paragraph (g) of paragraph 5 of the amended petition. 

(h) Respondent, District of Columbia, in answer to the allegations 
of sub-paragraph (h) of paragraph 5 of the amended petition, salys that 
insofar as said sub-paragraph is a repetition of the allegations of sub- 
paragraph (g) of paragraph 5 of the amended petition, the answer of 
respondent District of Columbia to said sub-paragraph (g) is its answer 
to sub-paragraph (h) of said paragraph 5. Respondent, District of Colum- 
bia, denies the remaining allegations contained in sub-paragraph (h) of 
paragraph 5 of the amended petition. | 

(i) Respondent, District of Columbia, in answer to the iitegations 
contained in sub-paragraph (i) of paragraph 5 of the amended petition says 
that insofar as the references to the Commissioners’ Regulations are con- 
cerned, this Court will take judicial notice of the provisions of ‘such regu- 


lations. Respondent denies the allegation of said sub-paragraph (i) that 
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the Assessor applied, in the determination of the assessments of corpora- 
tion franchise taxes against petitioner, any regulation which he was not 
authorized to apply. 

Further answering the amended petition, respondent on informa- 
tion and belief, alleges that the expenses incurred by petitioner for its 
operations in the District of Columbia for the years 1949 to 1953, inclusive, 
and the nature of such expenses, were as is shown on respondent's 
"Exhibit 1" attached to and made a part of this answer; that, as heretofore 
stated by respondent in the "Answers to Interrogatories Propounded to 
Respondent", filed in the District of Columbia Tax Court on March 7, 

27 1956, the assessments of corporation franchise tax against peti- 
tioner were determined from the best information available as a result of 
the failure of petitioner to supply respondent with information that the 
determination of petitioner's liability for corporation franchise taxes for 
the years 1949 to 1953, inclusive, and should be based upon the actual ex- 
penses of petitioner as set forth in "Exhibit 1" to this answer, and said 
corporation franchise taxes should be determined and computed in accord- 
ance with the computation set forth on respondent's "Exhibit 2", attached 


to and made a part of this answer, and that said assessments of corpora- 


tion franchise taxes should be increased by the District of Columbia Tax 


Court pursuant to the District of Columbia Income and Franchise Tax Act 
of 1947, as amended, and the regulations promulgated by the Commis- 


sioners of the District of Columbia under said Act, as follows: For the 
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year 1949 by the sum of $21, 739. 81; for the year 1950 by the sum of 


$43, 094. 76; for the year 1951 by the sum of $40,877.97; for the year 





1952 by the sum of $51, 746.65; for the year 1953 by the sum of $58, 173.82, 

plus interest on said increases at the rate provided by law. | 
Wherefore, respondent requests the District of Columbia Tax 

Court to increase the assessments of corporation franchise taxes against 

petitioner for the years 1949 to 1953, inclusive, as follows: | 
For the year 1949 by the sum of $21, 739.81; for the year 1950 by 


the sum of $43, 094. 76; for the year 1951 by the sum of $40, 877,97; for 





the year 1952 by the sum of $51, 746. 65; for the year 1953 by the sum of 


$58, 173. 82, plus interest on said increases at the rate provided by law. 
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DISTRICT OF COLUMBIA TAX COURT 


FILED 
January 8, 1958 


FINDINGS OF FACT AND OPINION 


The taxes here involved are franchise taxes for five years - 1949 





to 1953, inclusive, assessed against the petitioner for the privilege of 
engaging in, or carrying on trade or business in the District of Columbia 


under the District of Columbia Income and Franchise Tax Act of 1947 
(Chapter 15, Title 47, D. C. Code, 1951 Edition). The petitioner pro- 
tests such assessment and contends that (a) the taxes should be cancelled 
because they were invalidly assessed; and (b) that, if caneetiation be held 
inappropriate, the taxes should be substantially reduced in amount. The 
respondent not only claims that the taxes are valid and not excessive, but 


has filed an answer in which it prays for substantial increases therein. 


Findings of Fact 





1. The petitioner is a corporation organized and existing under 


the laws of the Commonwealth of Virginia with its statutory office in 


Richmond, Virginia, and its principal executive offices in the District of 

Columbia. | 
2. The petitioner was organized for the purpose of conducting 

and operating an interstate railroad, and during the calendar years 1949, 


1950, 1951, 1952 and 1953, was engaged in the business of conducting 
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865 and operating an interstate railroad. In carrying on such business 
it rendered services to the public and to the Federal and State governments 
by carrying or transporting for hire passengers and freight over its rail- 
road, and related services, such as "pick-up" freight services, baggage 
accommodations, dining car service and the like. 

3. During the taxable years the petitioner's rail lines extended 
6, 286 miles in 11 states. It neither owned nor maintained any rail lines 
or trackage in the District of Columbia. 

4(a) During the taxable years the petitioner operated interstate 
passenger trains with dining car service over 3.43 miles of track in the 


District of Columbia owned, in part, by the Philadelphia, Baltimore and 


Washington Railroad Company, (4) hereinafter referred to as "P. B. & 


W.", and, in part, by The Washington Terminal Company, hereinafter 
referred to as the ''Terminal Company". It operated no intrastate, or 
intra-District trains in the District of Columbia. 

(b) The amounts paid by the petitioner to P. B. & W. for the use 
of the latters tracks by petitioner's passenger trains during the taxable 
years were the following: 

1949 1950 1951 1952 1953 
$303, 334.42 $307,071.29 $315,776.10 $296, 738.70 $261, 890.00 


(1) A part or branch of the Pennsylvania R.R. Co. system. 
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The amount paid for such use from August 6 to December 31, 1953, 
was approximately $106, 191.00 ($261, 890 X 40.54 °/o, representing that 


portion of year). 


(c) The trackage of the Terminal Company used by the petitioner 


in operating its passenger trains extended north from the south portal 
Terminal Company's tunnel, and was included in the terminal facilities 
supplied the petitioner by that company, which in addition to the use of 
trackage, included passenger convenience and comfort, baggage, storage, 


mail, ticket selling and switching services, office space used by the peti- 





866 tioner in connection with its dining car service on its passenger 


trains and facilities for car repair and cleaning. 


(a) The amounts paid by the petitioner to the Terminal Company 
for terminal facilities furnished the former by the latter during the taxable 
| 


years were the following: 2) 


1949 1950 1951 


$2, 319, 084. 78 $2, 404. 747. 04 $2, 477. 804. $9 


1952 1953 


$2, 371, 758. 13 $2, 436, 958. 76 ! 


The amount paid by petitioner for such terminal facilities from 

August 6 to December 31, 1953, was $988, 138. 00 ($2, 436, 958.76 X 
40.54 °/o, representing that portion of year). | 
€ amounts paid to the Terminal Company represen e oner's 

share of expenses of the terminal for rental, taxes, interest, operat- 


ing expenses, and other charges paid or incurred by the Terminal Com- 
pany and reimbursed by the petitioner. | 
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5(a) The petitioner operated no freight trains of any kind in the 
District of Columbia. Freight originating in the District and destined for 
shipment over the petitioner's rail lines beginning at Potomac Yards, 
Alexandria, Virginia, and freight carried over its rail lines to Potomac 
Yards and destined for delivery in the District of Columbia was trans- 
ported out of, and into the District, as the case might be, by the Pennsyl- 
vania Railroad Company, hereinafter referred to as "the Pennsylvania", 
as an independent contractor for a consideration. 

(b) The longest haul of freight by the Pennsylvania for the account 
of the petitioner in the District of Columbia during the taxable years was in 
the distance of 4.25 miles. While many, if not most of such hauls were in 
distance substantially less than such mileage, the Court, because of the 
difficulty of identifying and segregating the same, finds for the purposes of 
this case that the petitioner's freight traffic was hauled 4.25 miles each 
867 trip by the Pennsylvania in the District of Columbia. (3) 

(c) The Pennsylvania, for the account of the petitioner, engaged an 
independent contractor to supply the service of picking-up freight, destined 
for transportation over the lines of the petitioner beginning at Potomac 
Yards, at places of business of shippers in the District of Columbia, and 
for delivery to such places, freight originating on petitioner's lines and des- 


tined for delivery in the District. Such service was what is commonly called 


(5) The solution of the problem presented by arbitrarily selecting the figure 
of 4. 25 as the mileage for freight hauls was suggested by the petitioner 
and was adopted with its consent. It is the best solution in the interest 
of the respondent. 





"pick-up service". 
(d) The Pennsylvania furnished the petitioner freight station or 
terminal facilities, under an arrangement whereby the freight agent was 
considered the agent or representative of the petitioner in handling at the 
station or terminal, freight hauled by the Pennsylvania for the account of 
the petitioner, including the issuance of petitioner's bills of laden. 


(e) The amounts paid by the petitioner to the Pennsylvania for the 





foregoing services rendered by it to the petitioner in relation to freight 


traffic during the taxable years were the following: 


1949 1950 1951 1952 1953 


$274, 849.63 $282,051.58 $287, 756.37 $265, 546. $2 $236, 256. 66 
The amounts paid for such services for the period from August 6 
to December 31, 1953 was approximately $95, 797.00 ($236, 256. 66 x 
40.54 °/o, representing that portion of year). ! 
6(a) The amount paid P. B. & W., as set forth in Findings 4(b), 
those paid the Terminal Company as set forth in Findings 4(d) aha those 
paid the Pennsylvania as set forth in Findings 5(e) hereof, do not accu- 
rately reflect the cost to, or expense incurred by the petitioner for pas- 


senger and freight transportation services rendered by the peti aiiicner to 





passengers and shippers in the District of Columbia, but include the cost . 
868 or expense incurred by the petitioner in relation to transportation 


services performed by it on its rail lines without the District of Columbia. 
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(b) The Court finds from the evidence that cost or expense incurred 
by the petitioner in performing passenger and freight transportation serv- 
ices in the District of Columbia during the taxable years is reflected by 
amounts computed in the manner following, that is to say, in respect of 
passenger transportation services, by allocating to such services per- 
formed in the District that proportion of the passenger transportation costs 


or expenses for the entire railway system as the number of passenger 


miles (4) operated in the District, bears to passenger miles operated over 


the entire system; and, in respect of freight transportation services, by 
allocating to such services performed in the District that proportion of the 
freight transportation costs or expenses for the entire rail system as the 
number of freight ton miles() operated in the District bore to freight ton 
miles operated by the petitioner over its entire rail system. Included in 
the term "entire rail system", for the purpose of the computation only, is 
the trackage in the District of Columbia over which is operated the peti- 
tioner's passenger and freight traffic and the terminal facilities furnished 
it by the Terminal Company. 


(4) In the field of railway transportation a "passenger mile” means one 


passenger carried one mile. Passenger miles in the District were 
3.43 times the number of passengers carried over the P. B. & W. RR. 
Co., trackage in the District. 


(5) A “freight ton_mile" means one ton of freight carried one mile. Freight 
ton miles in the District were 4.25 times the number of tons of freight 
hauled in the District by the Pennsylvania for the account of the peti- 
tioner. 
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7. The Court finds from the evidence that the charges rhade by 

the petitioner and received from passengers and shippers for passenger 
and freight transportation services performed by the petitioner in the 
District of Columbia, in other words, gross passenger and freight reve- 
nues, during the taxable years were the following, that is to say, in re- 
spect of passenger transportation that proportion of the total charges made 
869 by the petitioner for passenger transportation, or gross passenger 
revenue for its entire rail system as passenger miles operated in the Dis- 
trict bore to passenger miles operated throughout the entire rail system; 
and, in respect of freight transportation, that proportion of charges made 
by the petitioner for freight transportation or gross freight revenue for its 
entire rail system as freight ton miles operated for its account in the Dis- 
trict bore to freight ton miles operated over its entire rail system. In- 
cluded in the term "entire rail system", for the purpose of computation 
only, is the trackage in the District over which is operated the petitioner's 
passenger and freight traffic; and the terminal facilities furnished by the 


Terminal Company. 


8(a) The total number of passenger miles operated by the petitioner 


over its entire rail system during the taxable years are the following: (6) 
194S 1950 1951 1952 


690, 716,630 628,857,092 737,728,454 697,247,918 


The amounts are segrega e year orea er 
August 6, 1955, because the ountots were amended, prescrib- 
ing an additional formula, on that date. 








Jan. 1 to Aug. 5 Aug. 6 to Dec. 31 
1953 1953 


376, 510, 348 241, 249, 475 
(b) The number of passenger miles operated by the petitioner in 
the District of Columbia during the taxable years were the following: 
1949 1950 1951 1952 
3, 179, 160 2, 850, 690 3, 193, 098 3, 169, 233 


Jan. 1 to Aug. 5 Aug. 6 to Dec. 31 
1953 1953 


1, 715, 329 1, 145, 636 
(c) The total number of freight ton miles operated by the petitioner 
over its entire rail system during the taxable years are the following: 
870 1949 1950 1951 1952 


11, 384,053,718  13,031,314,554  13,947,550,525 13,515,833, 244 


Jan. 1 to Aug. 5 Aug. 6 to Dec. 31 
1953 1953 


7,951, 855, 141 5, 436, 898, 128 
(4) The number of freight ton miles operated by the petitioner(7) 


in the District of Columbia during the taxable years were the following: 


1949 1950 1951 1952 


2, 792, 679 2,914, 297 2, 969, 552 2, 704, 560 


(7) Actually operated by the Pennsylvania for the account of the peti- 
tioner and considered as operated by it. 





Jan. 1 to Aug. 5 
1953 


1, 446, 160 


9(a) The total charges made by the petitioner or total gross 


Aug. 6 to Dec. 31 
1953 


1, 015, 138 


revenues received by the petitioner for passenger and freight transpor- 


tation services performed by it over its entire rail system during the 


taxable years, up to and including August 5, 1953, (8) were the following: 


1949 
$212, 771, 707. 80 


1952 
$271, 624, 396. 53 


1950 1951 


—— 


$239,906, 391.89 $262, 289, 20 


Jan. 1 to Aug. 5 
1953 


$165, 635, 292. 77 





7.74 


(b) The charges made by the petitioner, or gross revenues re- 


ceived by it for passenger transportation services performed by it in the 


District of Columbia during the taxable years, up to and including August 


5, 1953, computed in conformity with Findings 7 hereof, were the follow- 


ing: 
1949 
$164, 467. 40 


1952 
$185, 574. 08 


Re: ons amen 


$187, 679.83 


on August 6, | 
for the allocation of net income with "costs" as the factor. | 


1950 


1951 
$198, 756. 18 


Jan. 1 to Aug. 5 
1953 


$92, 177. 83 


,a ana 
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(c) The charges made by petitioner, or gross revenues received 
by it for freight transportation services performed by it in the District of 
Columbia during the taxable years, up to and including August 5, 1953, 
computed in conformity with Findings 7 hereof, were the following: 
1949 1950 1951 
$43, 845. 06 $45, 171. 60 $47, 215. 88 


Jan. 1 to Aug. 5 
1952 1953 


$46, 247. $8 $26, 175. 50 
10(a) The Court finds that the cost or expense incurred by the 


petitioner in performing passenger and freight transportation services 


over its entire rail system, as hereinbefore defined, from August") 6 to 


December 31, 1953 was $92, 709, 006. 77. 

(0) The Court finds that the cost or expense as computed in con- 
formity with Findings 6 hereof, incurred by the petitioner in performing 
passenger transportation services in the District of Columbia from August 
6 to December 31, 1953 was $94, 871. 23. 

(c) The Court finds that the cost or expense, 2s computed in 
conformity with Findings 6 hereof, incurred by the petitioner in perform- 
ing freight transportation services in the District of Columbia from 

() is made concerning costs or expenses incurred by petitioner 
in performing transportation services prior to August 6, 1953, because 


prior to that date costs and expenses were not a factor in any formula 
adopted by the Commissioners relating to work or services. 
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August 6 to December 31. 1953 was $13, 676. 57. 





11(a) The amounts of net income of the petitioner subject to appor- 


tionment for the taxable years involved up to and including August 5, 1953, 
were the following: | 
$18, 260, 312. 25 $37, 586, 409. 52 $37, 985, 364. 49 


Jan. 1 to Aug. 5 
1952 1953 


$50, 093, 566. 13 $33, 527, 760. 99 
(b) The amount of net income of the petitioner for the period 
from August 6 to December 31, 1953, was $22, 866, 912. 00. | 
12(a) During the taxable years the petitioner maintained its gener- 
al offices in the District of Columbia in a large office building at 15th and 
K Streets, Northwest, owned by the Georgia Industrial Realty Company, a 
Georgia corporation hereinafter referred to as the "Realty Company”. In 
such building are the offices of the executive officers, the executive 
departments, bookkeeping, law and other departments usually present in 


the general offices of railroads. 





(b) The Realty Company is the real estate department of the 
petitioner. Its entire capital stock is owned by the petitioner, and its 
officers are officers of the Realty Company. There is no adversary rela- 
tionship between the two corporations. Its principal office is in North 


Carolina. It holds real estate in the several States in which the petitioner 
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operates its railroad. It owns no property in the District of Columbia 
other than the aforesaid office building. 

(c) The petitioner advanced the Realty Company the money neces- 
sary to build the office building. The Realty Company pays the petitioner 
interest on such loans, and the petitioner in turn pays rent to the Realty 
Company, the two transactions constituting what is generally known as 
"wash" transactions. 

The amounts of interest paid by the Realty Company to the petitioner 
during the taxable years are the following: 
1949 1950 1951 1952 1953 
$233,035.07 $233,035.06 $233,035.06 $233, 035. 06 $233, 555. 59 
The amount of rental paid by the petitioner to the Realty Company 


during the taxable years are the following: 


873 1949 1950 1951 1952 1953 


$318,979.24 $321,049.86 $321,049.86 $321,049.86 $321,815.78 

(d) During the taxable years, up to and including August 5, 1953 
the petitioner subleased some ground floor space to subtenants. The 
amounts of rent received, the amounts of expenses incurred in respect of 


the subleased premises, and the profit or loss realized therefrom are the 


following: 





1949 1950 1951 


Rental Received $28,556.72 $30,101.48 $28, 761.38 
Expenses 28,920. 21 28, 535. 63 30, 416. 22 


Net Income or (Loss) ($ 363.49) $1,565.85 ($1, 654. 84) 


Jan. 1 to Aug. 5 
1952 1953 


Rental Received $39, 219. 06 $23, 316. 52 
Expenses 31, 594. 09 18, 783. 32 


Net Income or (Loss) $ 7,624.97 $ 4, 533.20 


(e) During the period from August 6, to December 31, 1953, 


the amounts of rent received, the expenses incurred and the income 


ceived in respect to the subleased premises is the following: | 


Rental Received $15, 902. 54 
Expenses 12, 810. 77 


Profit $ 3,091.77 


re- 


13(a) During the taxable years the amounts of salaries and wages 


paid officers and employees employed in the general offices of the peti- 


tioner in the District of Columbia, excluding building maintenance person- 


nel, are the following: 
1949 1950 1951 





$4,977, 617.33  $4,907,276.14 $5, 374, 749. 26 


1952 1953 


$5, 491, 294.17 $5, 646, 377. 88 
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874 (o) During the taxable years the amounts paid by petitioner for 
maintenance of general office building, including maintenance personnel 
are the following: 
$529,651.42 $521,142.24 $549,994.58 $560,767.91 $619, 146. 77 

14. In addition to the costs and expenses set forth in Findings 
4(b), 4(d), 5(e), 13(a) and 13(b), the petitioner incurred in the District of 
Columbia costs and expenses incident to the operation of its railway system 
in the amounts following: 

1949 1950 1951 1952 1953 

$435,189.00 $436,682.00 $445,304.00 $453,081.00 $452,808.00 

15. All of the costs and expenses incurred by the petitioner and 
set forth in Findings 4(b), 4(d), 5(e), 13(a), 13(b) and 14 hereof, for the 


period from August 6 to December 31, 1953 are included in the item of 


"cost or expense incurred by the petitioner in performing passenger and 
i 


freight transportation services over its entire rail system, as hereinbefore 
defined, from August/6 to December 31, 1953", set forth in Findings 10(a) 
hereof. 

16(a) The Assessor assessed the petitioner franchise fixes. to- 


gether with interest, for the taxable years and in the amounts following: 





1949 1950 1951 


Taxes $30,397.00 $50,633.60 $49,228.37 
Interest 10, 283.55 14, 050. 38 10, 666. 61 


Total $40,680.55 $64,683.98 $59,895.48 


1952 . 1953 


Taxes $64, 673.83 $74, 725. 36 
Interest 10, 079.89 7,101.92 


Total $74, 753. 72 $81, 827. 28 


(b) The above franchise taxes were computed by the Assessor 


in the manner following: 
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Net taxable inccae after 
fixed charges and other 
Gednetions per forz 

1090 attached to D.C. 
ret: a 

Adsastments for D, C. 
Tex Purposes: 

Ada: Unallovwable 
financial expense (I.C.C. 
Accounts 546, S%7 and 


xD. C. factar® 


Dednct financial income 
gabdject to allocation 
(I.C.C. accounts 513, 
Sls, 515 end 526) 


Deduct net profit or add 
Ret loses estimted fran 
sublease of office taila- 
dng in D.C. 
Adjusted net income subject 


$10,745,125.88 


SOUTHERS RAIDAIRY COMPARY 


Fine) Decision of Deficiency after Hearing Pursuant to Section 47-15864, The D. C. Code 1951 


$ 39,565,715.60 


$20,733,329.95 $20, 606,899.02 


21,215, 787.21 
ries ae 
9251 IID 37> > 41 ! 


af ne ed) 
$ 37,586,409. | 
«20750 
TT9 3918.00 


$202,063,297.55 
4, 192,343.63 
-020750 


$227, %7,395.TT 
b, 521,806, 5% 
019672 


9039, 20 4 1, 9030.93 


$ 52,515,010.21 


$10,967,152. 36 


ASL oe. T aie 
37 2,001.19 30,096 ,181.7' 


$225,156,035.72 
4, TH, 569.96 
C21127 


553 et 


I I 


$ 99,546,215. 2 


263.34 
TOT 
, pei le, 


$223,909 483.00 
4 995,996.28 
022313 
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876  (c) The item of "Costs of work done or services performed within 
the District" used by the Assessor in the "Computation of D. C. |Appor- 
tionment Factor" in the foregoing computation for the taxable years com- 
prised the following items and amounts: 

1949 1950 

Salaries and wages of 
Officers and employees 
in the District. $3, 000,000.00 $3, 100, 000. 00 
Expenses incurred in 


connection with the 
Washington Terminal. 400, 000. 00 400, 000. CO 





Other expenses in the 
District including 
maintenance and opera- 
tion of office building 


in the District. 692, 063. 26 692, 343. 63 721, 806. 54 


Total $4, 092,063.26 $4, 192,343.63 $4,521, 806. 54 
1952 1953 


Salaries and wages of 
officers and employees 
in the District. $3, 600, 000. 00 $3, 800, 000. 


Expenses incurred in 
connection with the | 
Washington Terminal. 400, 000. 00 400, 000. | 


Other expenses in the 
District including 
maintenance and opera- 
tion of office building | 
in the District. 754, 569. 98 795. 996.'28 


Total $4, 754, 569. 98 $4, 995, 996. 
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(d) The aforesaid assessments were dated August 17, 1955, and 


the aforesaid taxes and interest were paid by the petitioner on November 
S, 1955. 

17. The respondent filed herein an answer wherein it prayed that 
the Court increase the assessments made as aforesaid. Such claimed 


increase was computed as follows: 
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880 18. This proceeding was filed on November 10, 1955. 


Opinion 


The petitioner is here protesting franchise taxes for the calendar 
years 1949, 1950, 1951, 1952 and 1953, which together with interest 
amounts to $321,841.01. The petitioner claims that the taxes were inva- 
lidly assessed, because the Assessor employed an incorrect formula, that 
is to say, a formula for the apportionment of its net income for District of 
Columbia taxation purposes, which had not been prescribed by the Commis- 
sioners for the taxable years, except for a portion of the year 1953, (10) 
The petitioner insists that the franchise taxes be cancelled, since they 


were invalidly assessed, and that, if they are not to be cancelled, they 


should be reduced in amount, that is to say, to the amounts as correctly 
computed under the formula in force during the taxable years. On the 
other hand, the respondent not only contends that the taxes were validly 
assessed, but has filed an answer to the petition wherein it prays the 
Court to increase the taxes substantially. 

The petitioner is a Virginia corporation. It was organized to, and 
during the taxable years did, operate an interstate railway system, sup- 
plying passenger and freight transportation services to the public and the 
Federal and State governments. Its rail lines extend over 6000 miles in 
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eleven States. It has no rail lines or other transportation facilities in 


the District of Columbia. It operates passenger trains over 3. 43 miles 





of trackage in the District owned, in part, by the Philadelphia, Baltimore 
and Washington Railroad Company, hereinafter called "P. B. é w.", and, 
in part by The Washington Terminal Company, hereinafter called the 
"Terminal Company". In addition the Terminal Company supplied the 
petitioner passenger terminal facilities at the Washington Union Station, 
881 including car repair and cleaning services. All of the petitioner's 
passenger traffic either originates at, or is destined for points without 
the District of Columbia. It operates no intrastate or intra-District 
trains in the District. | 
The petitioner operates no freight trains in the District of Colum- 
bia. Freight coming over its lines and destined for shippers in the Dis- 
trict of Columbia is taken from its freight trains at Potomac yards, Alex- 
andria, Virginia, and brought to points in the District of Columbia by the 
Pennsylvania Railroad Company, hereinafter called the "Pennsylvania", 
the longest of such hauls being 4. 25(11) miles in the District. pitewine, 
freight originating in the District and destined for shipment Seba the peti- 


tioner's rail lines beginning at Potomac Yards is carried for its account 





by the Pennsylvania. 


The petitioner's general offices are in the District of Columbia. 


e€ majority 0 e Ss are less n 4. e Cc 
Columbia. | 
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In such general offices are the executive, engineering, bookkeeping, legal 
and other departments usually pertaining to interstate railroads. There 
are employed therein the officers and a large number of employees. 

The office building in which the general offices are located belongs 
to the incorporated real estate department of the petitioner, known as the 
Georgia Industrial Realty Company, a Georgia corporation, whose entire 
stock is owned by the petitioner, hereinafter called the "Realty Company". 
The petitioner advanced to the Realty Company the funds necessary to 
build the office building. The petitioner charged the Realty Company 
interest on the amount advanced and the Realty Company in turn charged 
the petitioner rent of substantially the same amounts annually. It was ac- 
tually an intra-company transaction without significance. 

882 The petitioner subleased a portion of the office building to subten- 
ants during the taxable years, some of which transactions resulted in a 
small loss, while in other years in a small profit. 


The Assessor computed the franchise taxes for the taxable years 


by apportioning to the District of Columbia, as the measure of the tax, (12) 


that portion of petitioner's net income as "Costs of work done or services 
performed within the District" bore to "Costs of work done or services 
performed everywhere". To such apportioned income was added the inter- 
est which the Realty Company paid the petitioner. The item of "Costs of 


work done or services performed within the District" for the taxable years 
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was made up of the following: 


"(1) Salaries and wages of officers and employees in 
the District. ($3, 000, 000. 00 to $3, 800, 000.00 | 
for the five taxable years) | 

"(2) Expenses incurred in connection with the opera- 
tion of the Washington Terminal. ($400, 000. 00 
each year) | 

"(3) Other expenses in the District including main- | 
tenance and operation of office building in Dis- 
trict." ($692, 063.26 to $795, 996. 28 for the 
five taxable years) 


| 


The Assessor in computing the tax in the manner above described 
apportioned to the District of Columbia slightly more than 2 per centum 
of the total net income of the petitioner, although the passenger haul in the 
District was 3.43 miles, and freight haul never in excess of 4.25 miles 
out of the entire system of the petitioner of over 6, 000 miles of trackage. 


The Court is of the opinion that the franchise taxes assessed 





against the petitioner for the taxable years involved were erroneously and 
invalidly assessed, and were grossly excessive, that is to say, they sub- 
stantially exceeded in amount the amounts of franchise taxes that should 
have been assessed had the Assessor computed the taxes in decomtanse 


with law and regulations pertaining thereto. 


883 The District of Columbia Income and Franchise Tax Act of 1947 is 


codified as Chapter 15 of Title 47, District of Columbia Code, 1951 Edition. 
It levies a franchise tax against corporations for the privilege of engaging 
in business, and of receiving "other income" in the District of Columbia. 


In respect of corporations, which like the petitioner, carry on their 
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businesses within and without the District, Section 47-1580a of the Code 
provides: 


'* * * *. Where the net income of a corporation 
* * * * is derived from sources both within and without 
the District, the portion thereof subject to tax under 
this article shall be determined under regulation or 
regulations prescribed by the Commissioners. The 
Assessor is authorized to employ any formula or for- 
mulas provided in any regulation or regulations pre- 
scribed by the Commissioners under this article which, 
in his opinion, should be applied in order to properly 
determine the net income of any corporation * * * * 
subject to tax under this article." 


Pursuant to the authority granted them in Section 47-1580a the 
Commissioners on August 31, 1948, January 7, 1949 and October 16, 
1950, adopted regulations, all of which contained the formula following: 
(Section 10-2(d) (2). ) 

"Where the gross income for any taxable year is 

derived from work done or services performed, the 

portion thereof to be apportioned to the District shall 

be such percentage of the total of such income as the 

aggregate of charges for such work done and services 

performed in the District bears to the aggregate of 

such charges for work done and services performed 

by the taxpayer everywhere. * * * *" (Emphasis 

Supplied) 

It is clear from the language of the formula, and especially the use 
of the word "charges", that the phrase "work done and services performed" 
was intended to mean work done and services performed for some person 


or corporation other than the taxpayer, otherwise the use of the word 


"charges" would have been inappropriate. Industrial Coverall Laundry 
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Corporation v. District of Columbia, 88 U.S. App. D.C. 266, 269, 188 


F. 2d 669. 


The formula prescribed in the regulations and quoted was a valid 


884 regulation, and was approved in the Industrial Coverall Laundry 
Corporation case. See also Louisville and Nashville R.R. Co. v. Dis- 
trict of Columbia, D.C.7T.C., Docket No. 1492 (C.C.H., D. C, Tax 
Reporter Par. 14-085, dec. Nov. 4, 1955). | 
The regulations containing the foregoing formula were in effect 
during the taxable years, with the exception of the period beginning on 
August 6, 1953, when the Commissioners amended the regulations, as 
far as this case is concerned, by adopting a formula having two factors 


instead of one, and reading as follows: 


"'10-2(d)(2). Where income for any taxable year is 
derived from work done or services performed, the 
portion thereof to be apportioned to the District shall 
be such percentage of the total of such income as the 
aggregate of charges for or costs of such work done or 
done or services performed in the District bears to | 
the aggregate of such charges for or costs of work done 
and services performed by the taxpayer everywhere. 
The Assessor is authorized to use the aggregate of 
'charges' or the aggregate of 'costs' with respect to 
work done and services performed if in his opinion it 
will produce an equitable apportionment. (As amended | 
August 6, 1953)"" (Emphasis Supplied) 


The Commissioners attempted to give the regulations of August 6, 
1953, retroactive effect by providing therein that “these regulations shall 


apply to the taxable years or a part thereof beginning on the first day of 
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January, 1948, and to succeeding taxable years". Such attempt was abor- 


tive. The regulations could not be given retroactive effect, because there 


was during the taxable period(13) a valid contrary regulation. District of 


Columbia vy. Radio Corporation of America, 98 U.S. App. D.C. 119, 232 
F. 2d 376 (Cert. den. 77 S.Ct. 44). See also Louisville and Nashville 
R.R. Co, v. District of Columbia, supra. 

The Assessor assessed the petitioner franchise taxes for the priv- 
ilege of engaging in business in the District of Columbia for the calendar 
years 1949, 1950, 1951, 1952 and 1953, ina total amount of taxes and 
penalties in excess of $321,000, that is to say, ranging from approximate- 
885 ly $40,000 for 1949 to $81,090 for 1953. In making the assessments 
the Assessor in three important respects committed error, which will now 
be discussed. 

Notwithstanding that there were a valid regulation applicable for 
the taxable years up to and including August 5, 1953, which prescribed a 
formula with one factor only, namely, "charges for work done or services 
performed", the Assessor employed for the entire five year period begin- 
ning January 1, 1949, a formula with "costs of work done or services per- 
formed", which was not found in any regulation until August 6, 1953. Such 
procedure was clearly erroneous. District of Columbia v. Radio Corpora- 
tion of America, supra; Louisville and Nashville R.R. Co. v. District 


(13) That is to say, up to August 6, 1953. 
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of Columbia, supra. The application of the "costs" formula for the period 
from August 6 to December 31, 1953, was within the discretion of the 
Assessor and was proper, Since it was prescribed in the regulation of 
August 6, 1953. | 
In respect, however, of that period the Assessor apparently mis- 
construed the meaning of the phrase "work done and services performed". 
Instead of construing those words to mean the work and services performed 
by the taxpayer for its patrons and customers for which, "charg es" were 
made within the contemplation of the original amended regulation, the 





Assessor interpreted the regulation so as to include every activity of the 
taxpayer within the District of Columbia, including services performed by 
employees for the benefit of the taxpayer, for the purpose of apportionment 
of net income to the District of Columbia. The Assessor's determination 
was clearly erroneous. The "work done and services performed" by the 
petitioner was the transportation of passengers and freight; and the 


"charges" in the formula applicable to the taxable period up to and includ- 


ing August 6, 1953, was the revenue it received from such transportation 


services. 





886 Further in relation to the period from August 6 to December 31, 
1953, during which the "costs" formula was applicable upur selection by 
the Assessor, it should be noted that, while such general expenses in the 
District of Columbia as costs of operating the general office, salaries and 
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wages paid general officers and employees and the like, go into the cost 
of operating a railroad, they cannot all be allocated or assigned to ''work 
done and services performed" by the taxpayer in the District of Columbia. 
Like many other expenses, such as, for example, those incurred for ter- 
minal facilities, the expenses relate in part to transportation services 
performed without the District of Columbia, and must be by some reason~ 
able method allocated or assigned to the locale of performance. A simple 
example is the expense of the sale of passenger tickets over the peti- 
tioner's lines at the Terminal Company, which relates not only to the 
3. 43 miles of petitioner's passenger traffic in the District, but to that 
over its lines in several of the States. The same may be said of the cost 
of repairs to, and cleaning of passenger cars by the Terminal Company. 
The Court has found from the evidence that the correct and rea- 
sonable method of allocation of revenue from, and expenses incident to 
the operation of a railroad is the one employed by the petitioner in its 
accounting practices, namely, in respect of passenger transportation the 


allocation to a geographical area or unit that proportion of the revenue or 


expenses as passenger miles(14) operated therein bears to passenger 


miles operated everywhere; and in respect of freight transportation the 
allocation to a geographical area or unit that proportion of revenue or 


"passenger mile" is the transpo on of one passenger 
one mile. 
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costs as freight ton miles(15) operated therein bears to freight ton miles 


operated everywhere. 


It is clear from what has been said that the deficiencies in franchise 


tax here involved were erroneously, if not invalidly assessed, because the 

887 Assessor, as to the taxable period up to and including ae 5, 1953, 
employed a formula!) which had not then been prescribed by the Commis- 
sioners; and in respect of the remaining period - August 6 to December 31, 
1953, in applying a formula having "costs" as a factor, included in the item 


of "costs" a substantial amount of expenses of services performed without 





the District of Columbia. ! 


The first contention of the petitioner that the tax be held to be void 
poses an important question, which is frequently presented in|cases, like 
the present, where the Assessor pursues an incorrect poocedure and assumes 
a position unauthorized by the law and regulations. Should the Court declare 
the tax void and relieve the taxpayer of all taxes for the taxable period or 
should the Court compute, or should the Court direct the computation of the 
amount of tax which would have been assessed against the taxpayer had the 
Assessor followed the procedure set up in the law and regulations, with 
appropriate reduction and refund? This is by no means an easy question to 
answer. The United States Court of Appeals for the District of Columbia 

"fre on mile" e transpo n of one tone : re 


one mile. 
(16) Having a factor of "costs". 
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Circuit in Trustees of St. Paul Methodist Episcopal Church v. District of 
Columbia, 94 U.S. App. D.C. 78, 81 212 F. 2d 244, held that the failure 
of the taxing authority to follow the procedure prescribed in the statute 
imposing the tax rendered a real estate tax void; and to the same effect 


was the decision in what has become the leading case in the District on the 


subject, Tumulty v. District of Columbia, 69 U.S. App. D.C. 390, 400, 


102 F. 2d 254. On the other hand, however, this Court's holding that the 
Assessor's unauthorized use of a formula should result in the reduction 
of the tax and not in its voidance, has impliedly been approved or, at 
least, not disturbed by the United States Court of Appeals in District of 
Columbia v. Radio Corporation of America, Supra. In that case, as here, 
888 the Assessor erroneously gave retroactive effect to a regulation 
adopted after the close of the particular taxable year by employing a for- 
mula which was, for the first time, prescribed therein. While this Court 
held that the action of the Assessor was unauthorized, it did not cancel 
the tax as void, but, in effect, held that it was excessive and that the tax- 
payer was liable for the tax in the amount as computed by the use of the 
correct and appropriate formula. (17) An appropriate refund was then 
ordered by the Court. On appeal by the District of Columbia the decision 
(17) There was in the Radio Corporation of America case, as in this 

case, for the period up to August 5, 1953, one formula only for 

the taxpayer's business that could have been selected by the 


Assessor and it was assumed that, when put straight, he would 
do so. 
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of this Court was affirmed. For that reason, and obviously because the tax- 
payer was satisfied with the reduction and refund which were substantial, the 
question here under consideration was not raised in the United States Court of 
Appeals. It is assumed, however, in light of what was done ‘a the St. Paul 
Methodist Episcopal Church'18) case, that the Court of Appeals would not have 
hesitated to direct that the tax be cancelled as void, if it was thought such pro- 
cedure should have been followed. 

After considering all of the circumstances herein, the Court believes 
that it should not declare the assessment of the deficiencies void, but that it 
should proceed to delineate the proper procedure that should have been, and 
which should now herein be followed in computing the coeteey avhiaitt of the 
tax, and to compute the taxes that were due accordingly; and that if it shall 
appear that the deficiencies assessed were excessive, the Court should order 
an appropriate refund. 


In addition to the income received by the petitioner from the nerform- 


ance of transportation services in the District of Columbia, there must be 


889 considered other income received by the petitioner from sources within 
the District to determine whether such additional income should be included 
in the computation of the correct amount of the tax. The additional revenue 


(18) The question of improper procedure, upon which the aeciston in the St. 
Paul Methodist Episcopal Church case turned, was not raised by either 
or e es Court of Appeals, nor in any brief or 
argument by either litigant, but arose in that Court, sua sponte. 
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or income to which reference is made consists of (a) interest paid the peti- 
tioner by the Georgia Industrial Realty Company hereinafter referred to as 
the "Realty Company" upon a loan made by the petitioner to the Realty Com- 
pany, with which the latter constructed a building in the District of Columbia 
used by the petitioner as its general offices; and (b) rent received from sub- 
leasing of store or office space in the general office building, which in some 
years resulted in a profit and in other years in a loss. 

The Court is of the opinion that the first mentioned additional income, 
namely, interest paid petitioner by the Realty Company should not be included 
in computation of net income of the petitioner for the purpose or as the meas- 
ure of the franchise taxes due by the petitioner. The Realty Company is the 


incorporated real estate department of the petitioner, and the petitioner is 


the owner of its entire capital stock. The Realty Company isa Georgia corpo- 


ration with its principle office in North Carolina. It owns real estate through- 
out the areas in which the petitioner operates its railroad. It owns no real 
estate in the District, other than the petitioner's general office building. The 
petitioner, instead of erecting the building itself, loaned the funds necessary 
therefor to the Realty Company. It pays the Realty Company rent and in turn 
receives interest from the Realty Con.pany. Actually the transactions are 
intra-company for convenience and without any Significance for taxation pur- 
poses. 

The subleasing of store and office space to tenants is adversary and 


different. There was nothing fictitious about the transactions. Income was 
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actually received by the petitioner. The fact that for some y 


| 
i 


ears the sub- 


leasing resulted in loss is of no consequence, except of course, |the loss is 


to be deducted from the apportioned net income for such years. | Where it 


resulted in a profit, it must be added to the apportioned net income. 


890 There are sufficient findings upon which the proper computation of 


the taxes can be based. The Court has found for the taxable years involved 


the facts, among others, as follows: The amount of 


(a) Petitioner's net income. 


(b) Charges made for transportation services everywhere 


during the taxable years up to and including August 5, 


1953. 


(c) Charges made for transportation services performed 


within the District of Columbia during the taxable 
years up to and including August 5, 1953. 


(d) Cost of transportation services performed everywhere 


for the period from August 6 to December 31, 1953; 


(e) Cost of transportation services performed in the Dis- 


trict of Columbia for the period from August 6 to 
December 31, 1953. 


| 


(f) Other income from sources within the District of Columbia 
consisting of rents received by the petitioner from tenants 
to whom store and office space in its general office build- 


ing was subleased. 
The correct computation of the franchise taxes due by 


for the taxable years involved is the following: 


the petitioner 


| 
' 
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Year 1949 


Charges for transportation services 
performed everywhere 


Charges for transportation services 
performed in the District: 
Passenger transportation $164, 467.40 
Freight transportation 43, 845. 06 


District per cent of total charges 
($208, 312.46 + $212, 771, 707. 80) 


Net income subject to apportionment 


Net income apportioned to District 
($18, 260, 312. 25 X 0.097904 °9/o) 


Less loss resulting from subleasing 


of space in office building in 
District 


Total of net income subject to 
tax by District 


Tax at 5 °/o 


891 Year 1950 


Charges for transportation services 
performed everywhere 


Charges for transportation services 
performed in the District 
Passenger transportation $187, 679.83 
Freight transportation 45,171.60 


District per cent of total charges 
($232, 851. 43 ~- $239, 906, 391. 89) 


Net income subjeet to apportionment 


$212, 771, 707. 80 


$208, 312. 46 


0. 097904 °/o 


$18, 260, 312. 25 


$17, 877. 58 


$239, 906, 391.89 


$232, 851. 43 


0.097059 °/o 


7,986, 409. 52 
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Net income apportioned to District 
($37, 586, 409. 52 X 0. 097059 9/0) 


Plus profit resulting from subleas- 
ing of space in office building in 
District 


Total of net income subject to 
tax by District 


Tax at 5 9/o 


Year 1951 


Charges for transportation services 
performed everywhere 


Charges for transportation services 
performed in the District 


Passenger transportation $193, 756. 18 
Freight transportation 47, 215. 88 


District per cent of total charges 
($240, 972.06 + $262, 289, 207. 74) 


Net income subject to apportionment 


Net income apportioned to District 
($37, 985, 384. 49 X 0. 091873 °/o) 


Less loss resulting from subleasing 
of space in office building in 
District 


Total of net income subject to 
tax by District 


Tax at 5 °/o 
Year 1952 


Charges for transportation services 
performed everywhere 


1, 565, 85 


$38 , 046. 84 
$1, 902.34 


$262, 289, 207. 74 


| 
| 
| 


$240,972. 06 


0. 091873 °/o 
$37, 985, 384. 49 


$34, 898. 31 


$1, 662.17, 


$271, 624, 396.53 
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Charges for transportation services 

performed in the District 

892 Passenger transportation $185,574.08 
Freight transportation 46, 247.98 


District per cent of total charges 
($231, 822.06 — $271, 624, 396.53) 


Net income subject to apportionment 


Net income apportioned to the District 
($50, 093, 566. 13 X 0. 085347 °/o 


Plus profit resulting from subleas- 
ing of space in office building in 
District 


Total of net income subject to 
tax by District 


Tax at 5 9/o 


$231, 822. 06 


0.085347 °/o 
$50, 093, 566. 13 


$42, 753. 36 


5, 103. 32 


$47, 856. 68 
$2.392. 83 


January 1 to August 5 


ear 


Charges for transportation services 
performed everywhere 


Charges for transportation services 
performed in the District 
Passenger transportation $92,177.83 
Freight transportation 26, 175. 50 


District per cent of total charges 
($118, 353. 33 + $165, 635, 292. 77) 


Net income subject to apportionment 


Net income apportioned to the District 
($33, 527, 760.99 X 0. 71454 °/o) 


Plus profit resulting from subleas- 
ing of space in office building in 
District 


$165, 635, 292. 77 


$118, 353. 33 


0. 071454 °/o 
$33, 527, 760. 99 


$23, 956. 93 


4,533. 20 





Total of net income subject to 
tax by District 





Tax at 5 °/o 


August 6 to December 31 
Year 1953 


Expenses of transportation services | 
performed everywhere $92, 709, 006. 77 


Expenses of transportation services 
performed in the District 
Passenger transportation $94,871.23 ! 
Freight transportation 13, 676. 57 108, 547. 80 


District per cent of total expenses | 
($108, 547.80 + $92, 709, 006. 77) 0. 117084 9/o 


Net income subject to apportionment $22. 866, 912. 00 
893 

Net income apportioned to District | 

($22, 866, 912.00 X 0. 117084 °/o) $26, 773. 50 


Plus profit resulting from subleas- | 
ing of space in office building in | 
District $3, 091. 77 


Total of net income subject to tax 


by District $29, 865.27 


Tax at 5 °/o $1,493.26 _ 

The petitioner is entitled to a refund of the difference between 
the taxes and interest which it paid and that which it iegally owed for the 
taxable years, with interest at the rate of 4°/o per annum. The differ- 
ence represents franchise taxes erroneously collected from the petitioner, 


and is computed as follows: 








Franchise tax 
Interest 


Total 


Franchise Tax 
Interest 


Total 


Franchise Tax 
Interest 


Total 


Franchise Tax 
Interest | 


- Total 


10, 666. 61 


10, 079. 89 


398 
Year 1949 
Paid Due 


$30, 397. 00 
10, 283. 55 


$ 875.70 


$40,680.55 $1,180.24 


Year 1950 
Paid Due 


$50, 633. 60 
14, 050. 38 


$64, 683. 98 


$1, 902. 34 
$2, 494.98 


Year 1951 
Paid Due 


$49,228.87 $1,662.17 


$59,895.48 $2,041.37 


Year 1952 
Paid Due 


$64,673.83 $2,392.83 


$74,753.72 $2, 784.29 


304. 54 


592. 64 


379. 20 


391. 46 


Erroneously 


Collected 


$29, 521. 30 


9,979.01 


$39; 500. 31 


Erroneously 
Collected 


$48, 731. 26 
13, 457. 74 


$62, 189. 00 


-Erroneously 


Collected 
$47, 566. 70 


10, 287. 41 


$57, 854. 11 


Erroneously 
Collected 


$62, 281. 00 


9, 688. 43 


$71, 969. 43 





39S 
Year 1953 


Erroneously 
Paid Due Collected 


Franchise tax $74,725.36 $2,917.77  $'71,807.59 
Interest 7,101.92 318. 47 6, 783. 45 


Total $81,827.28 $3,236.24 $78,591.04 





Decision will be entered for petitioner. 


/s/ Jo. V. Morgan 
Jo. V. Morgan, 
Judge. 


* 


DISTRICT OF COLUMBIA TAX COURT 


FILED 
JAN 9, 1958 


AMENDED DECISION 
This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hear- 
ings on said petition, it is by the Court, this 9th day of January, 1958, 
ADJUDGED AND DETERMINED, that the decision entered herein 
on January 8, 1958, be and the same is hereby vacated and set aside; 


FURTHER ADJUDGED AND DETERMINED, that a franchise tax 


for the calendar year 1949 in the amount of $29, 521.30, plus interest in 








400 
the amount of $9,979.01, or a total of $39,500.31, was erroneously 
assessed against, and collected from the petitioner; 

AND IT IS FURTHER ADJUDGED AND DETERMINED, thata 
franchise tax for the calendar year 1950 in the amount of $48, 731.26, plus 
interest in the amount of $13, 457. 74, or a total of $62,189.00, was erro- 
neously assessed against, and collected from the petitioner; 

AND IT IS FURTHER ADJUDGED AND DETERMINED, that a fran- 
chise tax for the calendar year 1951 in the amount of $47,566. 70, plus 
interest in the amount of $10, 287.41, or a total of $57, 854.11, was erro- 
neously assessed against, and collected from the petitioner; 

AND IT IS FURTHER ADJUDGED AND DETERMINED, that a fran- 


chise tax for the calendar year 1952 in the amount of $62, 281.00, plus 


interest in the amount of $9, 688.43, or a total of $71, 969.43, was erro- 


neously assessed against, and collected from the petitioner; 
896 AND IT IS FURTHER ADJUDGED AND DETERMINED, thata 
franchise tax for the calendar year 1953 in the amount of $71, 807.59, plus 
interest in the amount of $6, 783.45, or a total of $78,591.04, was errone- 
ously assessed against, and collected from the petitioner; 

AND IT IS FURTHER ADJUDGED AND DETERMINED, that the 
petitioner is entitled to the refund of the aforesaid total sums with interest 


thereon at the rate of 4 per centum per annum from November 9, 1955 to 





401 | 
January 30, 1956, from May 10, 1956 to November 19, 1956, and from 
December 19, 1956, to the date of the payment of such refund. 


/s/ Jo. V. Morgan 
JO. V. Morgan, 


Judge. 





* * 


DISTRICT OF COLUMBIA TAX COURT 
FILED 
JAN 22, 1958 
SECOND 
AMENDED DECISION 
This proceeding came on to be heard upon the petition filed 
herein; and upon consideration thereof, and of the evidence adduced at 
the hearings on said petition, it is by the Court this 22nd day of January, 
1958 | 
ADJUDGED AND DETERMINED, That the decisions entered 
herein on January 8, and January 9, 1958, be and the same are hereby 





vacated and set aside; 


AND IT IS FURTHER ADJUDGED AND DETERMINED, That a 


franchise tax for the calendar year 1949 in the amount of $29,521. 30, plus 
interest in the amount of $9,979.01, or a total of $39, 500. 31,, was erro- 
neously assessed against, and collected from the petitioner; | 


AND IT IS FURTHER ADJUDGED AND DETERMINED, That a 


| 








402 
franchise tax for the calendar year 1950 in the amount of $48, 731.26, plus 
interest in the amount of $13, 457.74, or a total of $62, 189. 00, was erro- 
neously assessed against, and collected from the petitioner; 

AND IT IS FURTHER ADJUDGED AND DETERMINED, That a 
franchise tax for the calendar year 1951 in the amount of $47, 566. 70, plus 
interest in the amount of $10, 287. 41, or a total of $57, 854.11, was erro- 
neously assessed against, and collected from the petitioner; 

AND IT IS FURTHER ADJUDGED AND DETERMINED, That a 


franchise tax for the calendar year 1952 in the amount of $62, 281.00, plus 


interest in the amount of $9, 688.43, or a total of $71, 969.43, was errone- 
ously assessed against, and collected from the petitioner; 

AND IT IS FURTHER ADJUDGED AND DETERMINED, That a 
franchise tax for the calendar year 1953 in the amount of $71, 807.59, plus 
interest in the amount of $6, 783. 45, or a total of $78, 591.04, was erro- 
neously assessed against, and collected from the petitioner; 

898 AND IT IS FURTHER ADJUDGED AND DETERMINED, That the 
petitioner is entitled to the refund of the aforesaid total sums with interest 
thereon at the rate of 4 per centum per annum from November 9, 1955 to 


January 30, 1956, from February 29, 1956 to November 19, 1956, and 
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from December 19, 1956, to the date of the payment of such refund. 


/s/ Jo. V. Morgan 
o. V. Morgan, | 
Judge | 


DISTRICT OF COLUMBIA TAX COURT 


FILED 
FEB 20, 1958 


899 PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia Circuit: | 


1. The District of Columbia petitions for a review by the United 


States Court of Appeals for the District of Columbia Circuit of a decision 


of the District of Columbia Tax Court made in the above-entitled pro- 


ceedings. 
2. The decision of which review is sought reduced assessments 


of corporation franchise taxes against petitioner for the calendar years 
1949 through and including 1953. | 
8. The decision of the Tax Court was entered on January 22, 1958. 


* 
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DISTRICT OF COLUMBIA TAX COURT 


FILED 
MAY 19, 1958 


ORDER FOR DELIVERY OF ORIGINAL 
EXHIBITS 


The Court being of the opinion that the originals of Petitioner's 
Exhibits numbered "1" to "29", inclusive, and Respondent's Exhibits 
"A" to "H", should be sent to the United States Court of Appeals for the 
District of Columbia Circuit, in lieu of copies thereof, it is by the Court 
this 19th day of May, 1958 

ORDERED, That said exhibits be delivered to the attorney for the 
respondent, for transmission to said Court of Appeals. 


/s/ Jo. V. Morgan 
Jo. V. Morgan, as 


Judge 
* 


sd * 


Docket No. 1518 


DOCKET 


Procee Ss emorandum 


Petition filed. Assessor, Corporation Counsel Franchise Tax 
Attorney for Petitioner served with copies. $317, 517.57 


Amended Petition - Copies served Corporation 
Counsel and Assessor. 


Hearing set for Jan. 30. Notice served on 
Attorney for Petitioner, Corporation Counsel 
and Assessor. 


Interrogatories to Respondent - Certificate of Service. 
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Petitioner's motion for Continuance - Granted to 
March 5. Copies of motion mailed to Attorney 
for Petitioner and Corporation Counsel. 


Petitioner's motion to place proceeding upon 
reserve calendar. Motion granted. Copies 
served Attorney for Petitioner and Corporation 
Counsel. 


Respondent's Answer to Motion of Petitioner to 
Place Proceeding upon Reserve Calendar. Copy 
mailed to Attorney for Petitioner. 


Order removing cause from Reserve Calendar. 
Hearing set for May 10. Certificate service. 


Placed on Reserve Calendar - Respondent applied | 
for certiorari Radio Corp. of America case. ! 


Respondent's motion for leave to file answer seek- 
ing increase in assessment of corporation franchise 
taxes against respondent. Certificate of service. | 


Petitioner's opposition to Respondent's Motion for 
leave to file answer. | 


Respondent's motion - Granted - copies served 
Corporation Counsel and Attorney for Petitioner. | 


Answer of Respondent District of Columbia to Amended 
Petition - Certificate of service. | 


Notice of Setting Proceeding for Hearing on the Merits 
on July 16. Certificate of service. 


Petitioner's Motion to Place Proceeding Upon Reserve 
Calendar Certificate of.service. 


Opposition of respondent to motion of petitioner to place 
proceeding upon reserve calendar - Certificate of| service. 


Order placing proceeding upon reserve calendar | 
Certificate of service. | 
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Petitioner's Motion for Severance of a Legal Issue 
and Separate Hearing thereon - Memorandum of 
Points and Authorities in Support of Motion - Certif- 
icate of Service. 

Memorandum of Points and Authorities in Opposition 
to Motion of Petitioner - Certificate of Service. 
Hearing on Motion set for October 26. Certificate 
of Service. 

Hearing on Motion - Henry E. Wixon for District of 
Columbia ‘- Hearing on Merits to be held on Nov. 19. 
Attorneys notified. 


Petitioner's Motion for Continuance - Granted to Dec. 
19. Certificate of service. 


Subpoena issued to Raymond H. Hamilton 
Subpoena issued to Clyde H. Taylor 


Subpoena returned. 
Hearing - Henry E. Wixon for District of Columbia. 
Second hearing. 


Third hearing. 

Fourth hearing. 

Fifth hearing. 

Sixth hearing. 

Petitioner's motion to extend time for filing brief - 


Granted to Mar. 18. Respondent's brief due Apr. 18. 
Certificate of service. 


Respondent's Motion for Extension of Time for Filing 
Brief - Granted - Certificate of service. 


Brief for Respondent - Certificate of service. 
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Respondent's motion for further hearing - Certificate 
of Service. Order - granting motion and setting pro- 
ceeding for further hearing on October 15. Certificate 
of Service. | 
Hearing continued to Nov. 26. 
Seventh hearing. 
Findings of Fact, Opinion and Decision - Certificate 
of service. ! 


Amended Decision - Certificate of Service. 


Petitioner's Motion to Amend Amended Decision 
Granted - Certificate of Service. 





Second Amended Decision - Certificate of Service. | 


Respondent's Motion for Extension of Time Pursuant 
to Rule 12. Granted - Certificate of Service. | 


Petition for Review filed by District of Columbia 
Certificate of Service. 


Motion to Extend the Time for Filing Record on Appeal 
and Docketing Appeal - Certificate of Service. 


Motion granted. Certificate of service. 


Designation of Record - Certificate of Service. 


Order for Delivery of Original Exhibits. Certificate 
of Service. | 











| 


| 
| 
| 
1 
| 
| 


(Exhibit  ) 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


FINANCE OFFICE: REPLY TOr 


ACCOUNTING OFFICE = INCOME AND FRANCHISE TAX DIVISION 
DISBURSING OFFICE \ ii ae), OFFICE THE ASSESGOR 
OFFICE OF THE ASSESSOR one ROOM 2033, MUNICIPAL CENTER 
OFFICE OF THE COLLECTOR OF TAXES — 300 INDIANA AVENUE, N. W. 


WASHINGTON 1, D. C. 


August 17, 1955 
File #2028 (RHH) 


Southern Railway Company 
15th and K Streets, Ne We 


Washington 13, De Ce 
Gentlemen: 


This office has given careful consideration to all the inforna- 
tion you have furnished relative to the tax liatility of your company 
for the years 1949 through 1953. We have studied your computation 
submitted under date of July 8, 1955. It is not fully resvonsive to 
the requirement of Regulations 10-2 (4d) (2). Therefore, we have made 
a final decision as provided umer Section 47-1586 d, the De C. Code 
1951, from information available, the result of which is shown in the 
attached statement, 





| 
| 


Bills for the taxes and interest due under the assessments for 
the years involved are enclosed. | 


Yours very truly, | 


° or 
Supervising 
Income and Franchise Tax Division 















ag Pursumiit6: Section 47-1564, ‘The'D. C. Code 1951 =~ 
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CORRECTED BILL {Pp CREDIT (Exh 


1953——FRANCHISE TAX— 1953 
GOVERNMENT OF THE DISTRICT OF COLUMB ‘ LEVY 
OFFICE OF THE ASSESSOR, D. C. 
Date of Asecsament.. 


228 
t of Taxes, 0. C. 


. 
he: 


LstCk A . 818 


222 


nterest on payment due at the rate of 6% per annum must be 


Jed if not paid on or before ... _ 8/29455. 
d remittance with both copies of this notice to the COI- 
ahaa OF TAXES. D. C.. District Building, Mth & EF Sts.. = 
Ws. payable to his order. Cre ive QOL7Z ( sete “ in 118 idence 


receipt ix desired. enclose stamped self addressed envelope. L 
So a. Te 


PAID— Zeon i . 7 


NOV-~9-55 


pa Hale CREDIT (zxhibit ) 
ae ae 1953——FRANCHISE TAX — 1953 1954 . 


COVERNMENT OF THE DISTRICT OF COLUMBIA LEVY 
OFFICE OF THE ASSESSOR, D. C. 
> a tence oer we veatore Date of Asescaament _ . 8-17-95 : 
Name Previous Credit 
Southern Railway Company 


45th & K 3S’ reets, iigWe 80,85 59.51 


City 13 SiH 3909 Interest fram L¥15-5h te 
U-17-S$-3 Sh per annum, 


RH 
Interest on payment due at the rate of 6% per annum must he Interest yt rate of 8% per annum 


§- Cn 
dded if not paid on or before ......- - 2 oe Breen _...{ from be 


Send remittance with both copies of this notice to the COL- Total Payment Dué. 
LECTOR OF TAXES, D. C., District Building, 14th & EF Sts., 


_W., payable to his order. Credit: 9017 Corporation Tax | Hage ie eerie, mags 
If, receipt ix desired. encloxe xtamped self addressed envelope. : ERMAN! ose ae 
me -_ 
ET. E 4, (-w 


COLLECTOR’S COUPON CREDIT 
1953 FRANCHISE TAX — 1953 1954 


GOVERNMENT OF THE DISTRICT OF COLUMBIA — J Ao 
OFFICE OF THE ASSESSOR, D. C. 
Date of Asecsement.. _ 8-17-55... 


Total Tax - Payment Due ‘ 
w 


7h, 8L7 32: 


Ptatetent fe ai 


Pena acsen ee 
Jed if not paid on,or before :...-.- Reee 22. ites oe to 
is ae ae = 
OR OF TAXES, D. C., District Building, 14th & E Ste., vat 


apobcvapapmnieggete ived in ev 
iF sinalne. w deoved. peers cael sl sddremed cover. Credit: 9017 Corporation Tax Reccived in evidence 
PE Zz ae é 
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THE WASHINGTON TERMINAL COMPANY 
Report of the 


WASHINGTON, D. C. TERMINALS 
For the Month of 
AUGUST, 1953 


COMPRISING THE FO ING PROP : 
STATION AND APPROACHES 
Owned by The Washington Terminal Company 


ENGINE AND COACH YARD 
Owned by The Philadelphia, Baltimore & Washington Railroad Company 
and The Baltimore & Ohio Railroad Company, jointly 


VIRGINIA AVENUE CONNECTION 
Owned by The Philadelphia, Baltimore & Washington Railroad Company 


-o- 
3 Total 


__Defense Facilivies 
Road Equi pment. Road Equi pment August 1, 1953 
STATION AND APPROACHES- 
Rental valuation $19 054, 547.53 $2,249 ,881.38 $832,576.01 $720,959.79 $22,857 ,964-71, 
Less reserves 1.967 262.9%" 36 2 832,576.01 627 197-8 PEK 
Net valuation 17,087 , 28» 1,683 , 597-08 -—- 93,762.21 18 864 643-9 
ENGINE AND COACH YARD- 
Rental valuation $ 8,065,575. 
Less reserves 286 __87,701 09 
Net valuation 7,161, 588-4 
VIRGINIA AVE.CONNECTION- 


Rental valuation $ 801,982.94 $ 801,962.9 
Less reserves a 2043 A 
Net valuation 762 337.93 7 2337-93 


p A Rated SA RESO 





®Excludes $171,315.00 apportioned in 1942 to Proprietary Companies. 


EQUIPMENT HANDLED 


[peo RR | P.R.R. | SOU.RY.[¢.40.| RRuP | TOTAL 


STATION AND APPROACHES 

Engines into and out of station 2,109 

Cars into and out of station le 
| 17,836 | 


2,674 
Ma 09 9 225 ¥: 
Total engines and cars, August 1953 ..- I 367681 10,007 | 2,)5h | 23.90b | 
Total engines and cars, August 1952 ... | 40,298! 10,392 | 





Percentages, month of August 1953 
Percentages, month of August 1952 


Total engines & cars, 8 months, 1953 .- 016| 78,097 | 18,472 | 128 
Total engines & cars, 8 months, 1952 _.- 559| 79,032 | 18,106 | 
ENGINE AND COACH YARD 

Engines into shops ("Dispatchments") ... 

Cars into the yards 

Total engines and cars, August 1953 ... 

Total engines and cars, August 1952 ... 


Percentages, month of August 1953 wcocce 
Percentages, month of August 1952 weceee 


[_17.26| 52-35] 23-75 | 
Total engines & cars, 8 months, 1953 ..  aaiers | 
[_22.,059 | 


>: * 
Total engines & cars, 8 months, 1952 _-- | 30,338 | 


VIRGINIA AVENUE CONNECTION 


eS 


Percentages, month of August 1953 ....+- 
Percentages, month of August 1952 ...-++ 


Total engines & cars, & months, 1953 .. { 
Total engines & cars, 8 months, 1952... [2] 78,956 | 16,089 | 132,16 


sepreapen 17, 1963 








OPERATING EXPENSE 


201 Superintendence 

202 Roadway maintenance 

206 Tunnels and subways 

208 3ridges, trestles and culverts... 
212 Ties 


220 Track laying and surfacing 
227 Station and office buildings....| 
231 Water stations H 
233 Fuel stations 

235 Shops and enginehouses 

247 Comaunication systems 

249 Signals and interlockers 
253 Power plants 

257 Power-transmission systems 
265 Miscellaneous structures 
266 Road property- Depreciation 
267 Retirements- Road | 
270 Dismantlg. retired road property| 
271 Small tools and supplies | 
272 Kemoving snow, ice and sand 

273 Public improvements- Maintenance | 
274 Injuries to persons 





276 Stationery and printing 

277 Other expenses | 
278 Maint. jt.tracks,yds.« other fel. 
280 Equalization- Way and structures 


TUTAL MAINVENANCE UF WAY & STRUCTURES | 72,98 


D1 Superintendence 

302 Shop machinery 

4 Fower-plant machinery 

305 Shop & power-pl.mach.- Deprec'n. | 
306 Dismantlg.retired sh.& p.p.mach. | 
308 Steam locomotives- Repairs 

311 Other locomotives- Kepairs 

317 Passenger-train cars- Repairs... 
326 Work equipment- Repairs 

328 Miscellaneous equipment~ hepairs 
331 Equipment- Depreciation 
332 Injuries to persons 
333 Insurance 

334 Stationery and printing 
335 Other expenses 

338 Equalization- Equipment 


TOTAL HAINTENANCE OF EQUIPMENT... 
371 Superintendence 

372 Dispatching trains 

373 Station employees 

376 Station supplies and expenses... 
377 Yardmasters and yard clerks 

378 Yard conductors and brakemen.... 
379 Yard switch and signal tenders.. 
380 Yard 

382 Yard tehing fuel 

385 Water for yard locomotives 

38 Lubricants for yard locomotives. 
387 Other supplies for yard locos... 
388 Enginehouse expenses- Yard 

389 Yard supplies and expenses 

405 Crossing protection 

407 Communication system operation.. 
410 Stationery ‘and printing 

L411 Other expenses 

412 Operating joint tracks & fac.-Dr. 
414 Insurance 

415 Clearing wrecks 

416 Damage to property 

419 Loss and damage- Baggage........ 
420 Injuries to persons 





451 Salaries & exp.-general officers 
452 Salaries & exp.-clerks & attend. 
453 General office supplies and exp. 
454 Law expenses 

455 Insurance 

457 Pensions and gratuities 

458 Stationery and printing 

460 Other expenses 





August 1953 


47.55 

523.23 

922.01 

193.25 12,454.67 
214.24 


3,068.6) | 
495.22 
9,579.01 
100.16 
1,683.01 
513.19 
3,079.27 | 
152.57 
6,119.72 | 





314.48 





| 133.75 
| 


——— oe 


2 562.k | 58,480.62! 1,107.04) 132,569.80) _L 
7,177.11 | 
3,712.37 


| 
27,818.55 | 
1,456.86 | 


1,790.93 | 


3,232.18 | 
1,573.55 | 








1,975.15 | 
33.36 | 


8,842.09 
127.50 | 
2,565.35 
5.24 
7557075 


| 1,525.92 | 2,000.25 | 
415.15 | 547.76 | 


we 
“I @ 
- 
Bed 
awn 
ow 
. . 


SESSRS 
RSSsBscbeRESE 


SSESZE 


6,185.05 | 
261.65 
1,908.59 | 
1,505.72 | 
732.45 


z 


BES 
RSSh Subs 


NH 
Bae 


1,277.48 | 

109.43 | 
3.59 

467.35 | 
28,869.27 


w 
ie] 

WA 

. 

w 


3,916.57 | 





1,515.26 | 


1,062.66 | 
7,681.52 | 
21.30 | 
1,095.55 | 
18.07 | 
848.9) | 
228.78 | 
223.10 | 


8.49 
260.29) 343.43 


5,178.29 | 1,735.41 
5.22 | 6.88 


1,853.75 D 

1,666.38 I 
14,595.22 I 
33.40 
1,533.33 D 
28.234 | 
1,676.57 D 
358.78 1 


August 1952 | 
Comparison 8 Months 1953 


171.38 
2,417.61 
178.62 

7 .b2 
1,169.67 
548.67 


197.70 | 
1,347.23 


1,159.56 
490.65 | 

2,513.20 i 
937.56 | 

2,972.92 | 


51,671.43 |I 
11,512.94 [D 


8,813.82 /D 
18,615.10 |I 
74,605.19 |I 

7,965.19 D 

130,622.15 |I 


i) Pad ad 
JUUHHOSOHEUHHOVSOVS 


DESSEBRESE 


32,033.81 
4,152.91 
4,854.79 

926.50 


79 ,057.5u 
25,400.95 
3,058,666.27 
245,801.74 


9,523.55 
1,501.49 


wr ww 
Vi NOKPWAIBNAAN 


vw 


1623,42),52 | 54,211.69 | 2,883.82} 680,517.03 J 14,095.55 | 5,422 


[197,077.26 | 
12,523.10 | 7,202,622.12 } 


8 Months 1952 


Comparison 


335.50 
7,654.30 
962.11 
122.12 
2,368.06 
15,008.87 





« | Station and 
OPERATING REVENUES 


133 Taxicabs and sightseeing 1 
Telephone pay stations 
Baggage transfer 
= Parcel. lockers 
Travelers checks and insurance.. 
Advertising displays 


Drug stores and soda stand 
Telegraph stand 

Barbershop and bootolack stand.. 
Dining and lunch rooms 

Employes lunch service 

Tne Baltimore & Onio R.H. Co.... 
The Pennsylvania R.z. Co 
Southern Railway Company 
Richmond, Fdksb.« Potomac RR Co. 


Red cap service 

Car storage and freight detours. 
Miscellaneous 

Total Op ating 


RENTALS, TAXES AND INTEREST: 


532 Railway tax accruals.. 

536 Hire of freight cars 

537 Rent for locomotives 

540 Rent for work equipaen 

$41 Joint facility rents ° 

542 Rent for leased rds. & equipment 

543 Miscellaneous rents........ cane 

SLL Miscellaneous tax accruals 
i Interest on funded debt.....---- 


60,690.74 
1,226.10 


551 Miscellaneous income charges... 


Total debits 


504 Rent from locomotives 

507 Rent from work equipment 

510 Miscellaneous rent incone: 
Railway Express Agency 
Capital Transit Company 


i RECAPITULATION: 


Maintenance of Way and Structures... 
Maintenance of Equipment.....---+++- 


Engine afd | Trk. Cn. 
Coach Yard 


12,684.41 
273.90 


| 


67.01 
23 ,871.9 
10.00 


l2. 
2,541.13 








Transportation- Rail Line 
Miscellaneous Operations. 


Total Operating Expenses 
Less - Operating Revenues 
Net Operating Expenses 


736 ,LB5 .22 


148 


810.6 67.08 

660,674.55 145,663.02 

| jm Taxes and Interest- Net.... 2 9.9 6,907.28 
pet l 786,423.56) 182,570.30 


DISTRIBUTION: 
(For bases see lst page) 
Tne Baltimore and Ohio Railroad Co.. 
The Pennsylvania Railroad Company... 
Southern Railway Company 
The Chesapeake and Ohio Railway Co.. 
Richmond, Frdksb.and Potomac R.R.Co. 
Totals...cssenccccccenceeseneees 
Direct charges (see 4th page) 
Direct to other than tenant lines... 
Total distributed expense 


AVERAGE COST PER UNIT OF EQUIPMENT: 


Total Operating Expenses 
Less - Operating Revenues 


Net Operating Expenses.... 
Rentals, Taxes and Interest- Net 
penses - Net 


J (4) See Marginal Note 





Total for | August 1952 Total for 
August 1953 Comparison |8 Months 1953 
1,833.33) 
2,921.59\1 

| 


8 Months 1952 
Corn.parison 


1,287.71] 1,104.33 
125.00 


5,317.73 | 


gsr 
ESSE S| 
3 


tabEro 
S825 


. 


26.00| 


~ -* 
w 
w 
on 
ee 


SPEER R: 
SRIQasass 


Eebey 
BSHOF SS 
BEESRBSSRE 


Eeas 
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NO 
Bi EBRE 


593,,470.26|I 
12,686.00/D 
6,203.39) D 
255~75\1 
661.16) T 
716,064.22) D 
549 .00\I 
1495.36 
f 56,000.00 
D 369.35|2 


171,952.72\1 9 1,387, 754-49(T 1,612.49 


' 546.00 
47,134.86 |I 





71 
1,967 131.28 





Auditor. 


ee = 


BEST COPY AVAILABLE 


—— ee. 


(*) WOTE 


Transportation- Rail Line- 


Includes settlement of injury claim, apportioned on 
basis of equipment handled, month of December-1952: 


Baltimore & Ohio Railroad ..... 20.88% 
Pennsylvania Railroad .....---- 46.91% 
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6 6OF 6 CHARGES TO TENANT RAILROAD COMPANIES 


Southern Railway Chesapeake & Ohio Ry. | 


53 gus 


44,222.57| 3152-56 
1488.20| 74.09) 
780,03| 1,072.56} 

21,906.39 | 18,445.68} 


1,820.95 
62 


2,062.38 
1,266.08 
aL 172.42 


1379-75 
15 294079 
1,196.1. 





405.02 
2,458.32 
1738.87 





: : 
1,280.05 1,202.82] 649.25, 653-78 1628.62 


| 


1,792.33| 1759-97 





072.38 | 2,962.79 


| | ! H 

1,932.55| 2,173.06) 65} 16,713.03 
| | | | 

1,490. 7l| | 15,013.37 











81.18) 3 
bbls «93 | “901 13,,236.70| 33,975243 | 95,372-95| 108,997. 


| 
7 5152.36 wl19} 16,015.54 16,037.48 128,735.04 139,320.06 
345.76 i 1,012 OL 1,734.05 16 9757.62 17 92706 75 
P 2,517.38 2,602.57 
2,230.90| 2,179.37 45375253 3,700.55], 59,817.19 66 5793.32 
1,033.50 1,067.94 $6 4,507.68 24,113.22 22,536.62 








241040 6,953- 6,926.93 | 49.926-55 
3.05] 33,589.24 | 32,896.79] 281,857.00 
Fas, 20u.95] 6,025.82 | 46,672.22] 377,229.95. 


2,502.14] 16,679.00 

652.95) 12,837.95 
56,91L-17| 62 plsis6.03 
| 21,468.53 
|cR 3,665.66 R_57,817.96 


| 

b 773.56] 376,216.62| 42h 637.62) 81 ,176.15| 82,032-31| 27,028.76 73 ,409.05| 7lep828.54] 869,707.32 |1,008,560- 

5 153299| 4505112.96| 4524549-20|226,267-77 1217129 -4is| 28,853.03 66 | 166,782.65 | 158,329.40 | 978,543.25 | 960,047.69 
| 8263 29 . 54 e | Q 9 


p 227.55 | 233,158.01 f 848,250.57 [2,968 608.0 


BEST COPY AVAILABLE 
from the original bound volume 
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Southern Railway Company 
7. P. Carter, Auditor Disbs. Month’a Account Aug. 
Washington, D. C. , MES 3722 


inte Made 


ee ee 9-16-53 


To THE WASHINGTON TERMINAL COMPANY, Dr. 


(Make check of voucher to the order of The Washington Terminal Campnnay 
and remit to Treasurer, 202 B. & O. Bullding, Bultimore 1, Md.) 
—————=_—— 


FOR PROPORTION OF RENTAL. TAXES, INTEREST, OPERATING EXPENSES AND REVENUES OF 
THE WASHINGTON, D. C. TERMINALS DETAILED STATEMENT (W.T. 19) TO BE FORWARDED 
AFTER PRINTING 


MONTH OF AUGUST 1953 
_JOINT FACILITIES 


STATION AND APPROACHES: 
Maintenance of Way and Structures % 9,049.79 
Maintenance of Equipment 3 5395-91 
Transportation - Rail Line 77 9159 23 
Miscellaneous Operations 187.89 
General : 1386.31 
Total Operating Expenses 91,179.13 
Less — Operating Revenue 9,400.52 
Net Operating Expenses 81,778.61 
Rental, Taxes and Interest 15 592.88 $97 371-49 


ENGINE AND COAG) YARD: 
Maintenance of Way and Structures 8,082.02 
Maintenance of Equipment 
Transportation - Rail Line 
Miscellaneous Operations 
General 
Total Operating Expenses 
Less — Operating Revenue 
Net Operating Expenses 
Rental, Taxes and Interest 


VIRGINIA AVENUE TRACK CONNECTION: 
Maintenance of Way and Structures 
Maintenance of Equipment 
Transportation - Rail Line 
General 

Total Qperating Expenses 
Less — Operating Revenue 
. Net Operating Expenses 
Rental, Taxes and Interest 


DISTRIBUTION: 

152 = Joint Facility (Dr.) $ 9,727.65 
279 - Maint. Joint Tracks, Yard & Other Facilities (Cr.) 17,556.69 
337 - Joint Maintenance of Equipment Expenses (Cr.) 
391 - Operating Joint Yards & Terminals (Cr.) __ 

448 - Operating Joint Miscellaneous Facilities (Cr.) 
4,62 - General Joint Facilities (cr.) 

508 - Joint Facility Rent Income eae 16,249.09 
508 - Joint Facility Rent Income (Cr.) - Payroll Taxes 5603.28 


$126,267.77 


¢ 


— 4) ee 1 


Her to bill nu ber and addreas F Bree 
id 
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THE WASHINGTON TERMINAL COMPANY 
Report of the 


WASHINGTON, D. C. TERMINALS 
For the Month of 
SEPTEMBER, 1953 


COMPRISING THE POLILOWING PROPERTIES: 
STATION AND APPROACHES 
Owned by The Washington Terminal Company 


ENGINE AND COACH YARD 
Owned by The Philadelphia, Baltimore & Washington Railroad Company 
and The Baltimore & Ohio Railroad Company, jointly 


VIRGINIA AVENUE CONNECTION 
Owned by The Philadelphia, Baltimore & Washington Railroad Company 


-o- 
Total 


— Defense Facilities 
Road Equipinent Road Equipment Sept. 1, 1953 
STATION AND APPROACHES- 
Rental valuation sa song rie $2,249 ,881.38 meer seat erlengh 
Less reserves 333 et Pipat3 2 832,576. 29 LBL » 4,021 ,885. 
Net valuation 17,067 ,9 205 =$1,076 037.87 —- 91,475.33 $18,8 2079 .25 
ENGINE AND COACH YARD- 
Rental valuation $ 8,023,771.43 $ 87,701.09 3 Seta 


Less reserves : 823,862.92 87,701.09 911,564.01 

Net valuation 7,199 2908.51 _ 7,199,908» 51 
VIRGINIA AVE.CONNECTION- 

Rental valuation $ 801,982.94 $ 801,982.94 


Less reserves S28 oA Had 
Net valuation 762,023.45 2 023 ks 
‘ $26,798 ,011.21 

*Excludes $171,315.00 apportioned in 1942 to Proprietary Companies. 


EQUIPMENT HANDLED 


BLO RR] P.R-R. | SoU.RY.[c.& 0.| RFP _| 


STATION AND APPROACHES 
Engines into and out of station 1,969 2,641 767 194 983 
Cars into and out of station Q Ma O72 8 8 O44 | 12,16 


Total engines and cars, September 1953. 
Total engines and cars, September 1952. 


Percentages, month of September 1953 ... 21.66 | gel neted| san akc | 


Percentages, month of September 1952 ... 21.62| 47.36] 12-12] 2.64] 16.26 | 


Total engines & cars, 9 months, 1953 .. 69 
Total engines & cars, 9 months, 1952 .. 9 0,299 | 145,729 | 


ENGINE AND COACH YARD 


Engines into shops ("Dispatchments") ... 
Cars into the yards ......--+eeeee- siere'ste 
Total engines and cars, September 1953. 
Total engines and cars, September 1952. 


Percentages, month of September 1953 ... 
Percentages, month of September 1952 ... 


Total engines & cars, 9 months, 1953 .. 93 
Total engines & cars, 9 months 1952 .. 


VIRGINIA AVENUE CONNECTION 


Engines north and south ...... ceceeeeees 
Cars north and south 

Total engines and cars, September 1953. 
Total engines and cars, September 1952. 


Percentages, month of September 1953 ... 
Percentages, month of September 1952 ... 


Total engines & cars, 9 months, 1953 .. 
Total engines & cars, 9 months, 1952 .. 





Months! 1952 


Total for | Sept. 1952 Total for 9 
Sept. 1953 Comparison |9 Months 1953 
16,500 .00 


Station and 


Sept. 1952 || Total for 
Approaches 


Comparison ||9 Months 1953) 
73.67, $7,947.55 |1 
1,134.07 129,136.31 |1 


OPERATING REVEN 
338.47 13,345.17 |D 
246.24 |1 
1,533.25 


11,659.93 |D 
272.64 


28,018.67 |I : 
4,549.19] 81,542.25 | : 
8,748.27 | 


561 bbs 
372.69 149 457.58 |I "134 Parcel room 
235,972.94 |I 136 Storage - Baggage--++-+°"" sieulee® 


5,963.70 [D } e POWER. os s0e0 Tera ceyeweeedee 2 


: i. |Station and | Engine and Track Cn.|) Total for 9 Months 1952 
OPERATING EXPENSES |"yooroaches | Coach Yard Ve, Ave. | Sept. 1953 a. 
201 Superintendence....-+-++e++++° ws 2,399.10 
202 Roadway maintenance......++ 4,967.00 
206 Tunnels and subways 

208 Bridges, trestles and culverts... 


fr 
88 


ERSS 
ye 
Ho 


Travelers 
Aavertising displays 


21, Rails...---- ecccccccccccoere eeoe 
216 Other track material..... ceeerese 
218 Ballast 

220 Track laying and surfacing..«+-- 
227 Station and office buildings...- 
231 Water stations...--screcscrerees 
233 Fuel stations 

235 Shops and enginehouses.. 

247 Communication system8..+---se++> 
29 Signals and interlockers..---.- : 
253 Power plams 
257 Power-tranamission systems 

265 Miscellaneous structures...---- . 
266 Road property- Depreciation 

267 Retirementd Road e 
270 Dismantlg. retired road property 
271 Small tools and supplies...----- 
272 Removing snow, ice and sand...--/ 2,551.90 
273 Public improvements- Maintenance 

274 Injuries to persons....- eeeeee oe 576.72 
275 Insurance..... 169.59 
276 Stationery and printing...--.-- ° 1.15 
277 Other expenses 26079 
278 Maint. jt.tracks ,yds & other fcl. 

280 Equalization- Way and structures 


BSRSr 
re 
2m Q 
SNP 
6ohs 
OHHU 


53 
vouowo 


5Sk 
285 


News standS...-ssrcrsree* eoceee 
Drug stores and soda stand...-+- 
Telograph stand...--- eewceece 
Barbershop and bootblack stand.. 
Dining and lunch rooms 
unch SErvice..-cererss 
re & Ohio R.R. Co..-- 


8F3 
BO ee 
RESa 


eeseeeedese 


HMHOUOUH 


1,547.80 |I 
217,926.52 |I 


B35 


17,745.02 | 6,119.72 


= 
revo 
SSF 
aso 


aw 


538.93 574.40 


195.34 


81.60 
167.09 
42.45 


39,077 61 
12,994.82 
| 617-41 
517.09 


£ 
= 


ERR 


Red cap service 
Car storage and freight detours. 
Miscellan@ous..-..-sssreerseerr® 


ng ees ea PE Rod 


RENTALS, TAXES AND INTEREST: 


; | Fe Railway tax accruals...--- sciteer 


542 Rent 
543 Miscellaneous rents..---++-+0°°** 
544 Miscellaneous tax accruals 
546 Interest on funded debt 
551 Miscellaneous income charges..-- 
Railway Express Agency.-+--+>- 
Capital Transit Company-----+ 
Miscellaneous...-++-- tsseseaw . 
511 Income from nonop. property..+- 
Total credits...--eeseereeserre® 
5 Rentals, taxes and interest— Net 
RECAPITULATION: 


Total debits..... Lisatase eee ene | Lops 1-90, 
Maintenance of Way and Structures... 


PUre ss 
HRY ESS 





oUHHH 


gue 


7 455-34 


3 
8 


35.70 
38,697.95 
61,174.35 8,563.37 


301 Superintendence..-.-serres-erers 1,226.70 


30, Power-plant machinery welaies 
305 Shop & power-pl.mach.- Deprec'n. 
306 Dismantlg.retired sh.& p.p-mach. 
308 Steam locomotives— Repairs...+++ 
311 Other locomotives— Repairs...--- 
317 Passenger-train cars— Repairs... 
326 Work equipment- Repairs.....- eee 
328 Miscellaneous equipment— Repairs 
oe Equipment- Depreciation....---+- 


eeovsseee 


1,799.17 


2,853.92 
1,573.55 


1,682.28 


11,223.73 
63 ,000 .00 
62.54 369.35 | 


504 Rent from Locomotives 
507 Rent from work equipment 
510 Miscellaneous rent income: 


333 Insurance.....--- cievesesecsesss|” 
334 Stationery and printing.....+--- 
335 Other expenses...-.-cccecessores 
338 Equalization=- Equipment...-.++e+ 


TOTAL MAINTENANCE OF B4UIPME t,..2+«| 27,375.73 | 13,681.59[ || 42,057.32 b 


371 Superintendence....--- secacuones 
372 Dispatching trains 

373 Station employes..c.---seerese 
376 Station supplies and expenses... 
377 Yardmasters ani yard clerks...:- 
378 Yard conductors and brakemen...- 
379 Yard switch and signal terders.. 


5,490.75 P 
1,117.67 P 


BSnHoH 


enginemen 
382 Yard switching fuel. 


385 Water for yard locomotives.....- 7,960.90 
,960. 


General. ..-seocececessccesesseeeeee® 


386 Lubricants for yard locomotives. 
387 Other supplies for yard locos... 
368 Enginehouse expenses- Yari..--.- 
389 Yard supplies and expenses.....- 
405 Crossing protection Sueuses 
407 Communication system operation. . 
410 Stationery and printing....----- 
412 Operating joint tracks & fac.~Dr. 
hls Insurance.....-eeeceee evccccoces 
415 Clearing wrecks....-seeeessecees 
416 Damage to property..-cerusseoee> 
419 Loss and damage- Baggage 

420 Injuries to persons 


weeeeere 


TOTAL TRANSPORTATION RAIL LINE....- 
445 Producin coves 


51 Salaries & exp.-general officers 
452 Salaries & exp.-clerks & attend. 
453 General office supplies and exp. 
bSly LAW OXPENSOB..---cecceerceceerrs 
455 InBurance...ecoccccccececcees eos 
457 Pensions and gratuities......--- 
458 Stationery and printing......++- 
460 Other expenses...-.-.- Seer eceeee 


BSNEDEFS 


197 2h 
6,394.16 65.63 


59h 67th [2,85257|| 643,595.19 P__ 2,611.28 
| ayaz.so[ su77| 2,727.63 b 


8 
BS 


Lh jh72-23| 7,960.90 | 2,539.9ll] 2,972.07 |2 6,627.84 | 
128,533.09 7,641.90] 876,150.85 13,573 43 


BRSKSS 


[6,064 ,883.8L 
18,937.90 P 


3492.92 P 
[222,049.23 p 
8,078. 761.96 p 


1,822.02 
34 352.93 


79,152.96 


i 


Total Operating Expenses 
Less - Operating Revenues..---+++-*° 
Net Operating Expenses 
Rentals, Taxes and Interest- 
Expenses - Net...-- esece 


DISTRIBUTION: 
| (For bases see 1st page 
Ohio Railroad Co.. 


The Baltimore and 
i The Pennsylvania Railroad Company... 


a> 


B:..: charges 
Direct to other 


Southern Railway Co=peny.- as 

The Chesapeake and Ohio Railway Co.. 

Richmond , Fraksb.and Potomac R.R.Co. 
Totale...-++:- Jueielewecee : 

(see 4th ) 

than tenant lines... 

Total distributed expense. .----- 


AVERAGE COST PER UNIT OF EQUIPMENT: 
iN Total Operating Rxpenses 


i a 


Less - Operating Revenues...-- ee 
Net Operating Expenses.... 


nses - Net 


rt 


BEST COPY AVAILABLE 


Rentals, Taxes and Interest- Net 


r 


739,772.86 128 ,533 -09 Kisarea 


HH Hin 


26,755-56 
43,911.57 











Passenger train cars- Repairs: 
Foreign line cars (except A.C. aaa) 


Air-conditioning systems 
Total passenger train care- Repairs... 


Puel for train locomotives: 


Water for train locomotives: 
Steam....-.+ sewesee es vecseees Sesewnseee ee 
Diesel...... 
Flectric.... 

YWbricants for train “Jocomstives: 


ELectric..... 
Other supplies age train “locomotives: 


Enginehouse expenses- Train: 
Located and charged nine 


Electric 
Prorated on basis of engines handled- ' 


Electric.....-seeeeeee eecccccccccvcecee 
Total enginehouse expenses- Trein.... 


Train supplies and expenses- Station: 
Located and charged separately- 


Other charges 
Heating, lubricating, “teing, watering, 
etc., prorated on basis of equipment 
into and out of Station 
Total train supplies & expenses-Station 


Train supplies and expenses- Coach Yard: 
Located and charged separately- 
Car cleaning- Ordinary...... 
Car cleaning- Extra-ordinary- Inside.. 
Car cleaning- Rxtee-prdioary— Outatde.. ‘ 
Behar charges......- cinvesisis eigenen sie oeGele 
Electric car Lighting. . 
Heating, lubricating, icing, watering, 
etc., prorated on basis of cars into yard 
Total train supplies & exp.-Coach Yard. 


Total train supplies and expenses 


Supplies for diners and private cars......- 
Scrap and other material shipped....-----+- 
Payroll taxes, space rentals and miscl 

Additions and betterments, Jt.Eng.& Ch.Yard 


eanee eee 


Total direct charges to Tenant Railroads.. 
Joint facilities, net (from Pagé 3)... 


Total, all charges to Tenant Radlroads....-| 563,091,04| 


Electric.......- ae 
Train supplies & expenses, per car, Station 
Train supplies & exp., per car, Coach Yard. 


ANALYSIS OF 


Baltimore cd Ohio R-R. 


7 p229.86 
116,124.46| 134,163.71 


Southern —— ec & Ohio fee —— F. & P. ea 
eee Sep 9 [ Sept. 2952. 


ing 99 
a et 
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CHARGES TO TENANT RAILROAD COMPANIES 


see 


aut] 


37. i 334075 


1,598.75 








19,250.84| 18, ae 
the 257.93 


15050. 57 wigad 
31 


7-28 | 2,242.68} 2,244.77] 
roe rere reso ss : [ 12,745.79} 34,593 77 593-991 32,875.81] 282,918.80 


sae 
999.36 28,056. Bette 161,174.18) 158 363 “ub sess sade 977,784.77 
¥ 8,1 87 876 
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THE WASHINGTON TERMINAL COMPANY 
Report of the 
WASHINGTON, D. C. TERMINALS 
For the Month of 
OCTOBER, 1953 


COMPRISING THE FOLLOWING PROPERTIES: 


STATION AND APPROACHES 
Owned by The Washington Terminal Company 
ENGINE AND COACH YARD 
Owned by The Philadelphia, Baltimore & Washington Railroad Company 
and The Baltimore & Ohio Railroad Company, jointly 
VIRGINIA AVENUE CONNECTION 
Owned by The Philadelphia, Baltimore & Washington Railroad Company 





-o- 
4 


—Defense Facilities Tot 
Road Equipment Road Equipment . 
STATION AND APPROACHES- 
Rental valuation $19 059,267.84 $2,2h9,881.38 $832,576.01 $720,959.79 $22 eae 


Less reserves 21005 1900" $002 Te 832,576-01 _631 7M. 34, 
Net valuation 17,053,367.79 Sl, 9,678. $ 89,188.45 18 os 234.90 


ENGINE AND COACH YARD- 


Rental valuation $8 Borate 91 $ 8,129, 85.00 
Less reserves -50 919 . 
Net valuation THO 421 7 210, Bb bl 


as Mp oe 
VIRGINIA AVE.CONNECTION- | 


Rental valuation 801,982.94 $ 801,9 
Less reserves ...... ‘ 40,273.97 40 ° 
Net valuation 761,708 .9 761 297 


$26 , 784 28 
EQUIPMENT HANDLED 


| 
[auo ee | p.R.R. | sou.ry.[c.e0.] prep | To? 


*Excludes $171,315.00 apportioned in 1942 to Proprietary Companies. 


STATION AND APPROACHES 


Engines into and out of station 

Cars into and out of station 

Total engines and cars, October 1953 .. 
Total engines and cars, October 1952 .. 


— 


Percentages, month of October 1953 ...+. 
Percentages, month of October 1952 ..... 


Total engines & cars, 10 months, 1953 .. 
Total engines & cars, 10 months, 1952 .. 


ENGINE AND_COACH YARD 


ST Sank women nae 
7 


Engines into shops ("Dispatchments") . 
Cars into the yards 

Total engines and cars, October 1953 «- 
Total engines and cars, October 1952 .. 


Percentages, month of October 1953 ...-- 
Percentages, month of October 1952 ..... 68 3.71 1.87 100.00 





Total engines & cars, 10 mnths, 1953 «. x12] 03,0] _as,cr9| eam0l_ae.ot 3,005 
Total engines & cars, 10 months, 1952 .. LB 





VIRGINIA AVENUE CONNECTION 


Engines north and south 

Cars north and south . 

Total engines and cars, October 1953 .. 
Total engines and cars, October 1952 .. 


Percentages, month of October 1953 ..... 
Percentages, month of October 1952 ..... 


Total engines & care, 10 months, 1953 «. ae eee 


Total engines & cars, 10 months, 1952... [7 if 138] 99,335] 22,626] 159,945 | 


bvit tenons hat 7 AA 
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- reeaeion and | Engine and Total for | Cetober 1952] Total for [10 Months 1952 
OF EEATL EG SLE ERS ES Approaches | Coach Yard Heist 1953| Comparison [0 Months 1953) Comparison 
202 


1,973.90 
6,523.34 


226 Other track mataetnlosisasnawees 

218 Ballast..... cCoesoowseeeren wee 

220 Track laying and surfacing.....- 

227 Station and office buildings.... 

231 Water stations 

233 Fuel stations......+. 

235 Shops and enginehouses........-- 

247 Communication systems......++-- 
+ 249 Signals and interlockers 

253 Power plants...... 

257 Power-tranamission systems 


& 
SERESYSERESSE 








267 Retirements- Road 
270 Dismantlg. retired road property 
271 Small tools and supplies 


273 Public improvements- Maintenance 
274 Injuries to persons....ceerge-sss 


276 Stationery and printing 

277 Other expenses... 

278 Maint. jt. tracks ,yds other fel. 
280 Equalization- Way and structures 


7,192.95 as ’ 
; 3,970.66 3,970.66 [I 
304, Power-plant machinery........-+++ 4,153.34 
305 Shop & power-pl.mach.- Deprec'n, 1,573.5 1,545.90 
306 Dismantlg.retired sh.& p.p.mach, 
308 Steam locomotives- Kepairs 206.68 
311 Other locomotives- Repairs 3,352.38 
317 Passenger-train cars- Repairs... 32.29 
326 Work equipment- Repairs g 243.69 
328 Miscellaneous equipnent- Repairs 17.90 
ae Equi puent- esa eral 1,688.34 
1,688.93 
Bade « Bde 
497.83 
102.84 


TOTAL MAINTENANCE OF EQUIPMENT.....\. 


372 Superintendence...... 

372 Dispatching trains....... 

373 Station employes. 

376 Station supplies and expenses... 
377 Yardmasters ami yard clerks..... 
378 Yard conductors and brakemen.... 
379 Yard switch and signal temiers.. 
380 Yard enginemen....... co cccevcens 
382 Yard switching fuel 
385 Water for yard locogotives 

386 Lubricants for yard locomotives. 
387 Other supplies for yard locos... 
388 Enginehouse expenses- Yard...... 
389 Yard supplies and expenses 

405 Crossing protection..... ccecceue 
407 Communication systez operation. . 
41LO Stationery and printing...... eee 
41l Other expenses 

412 Operating joint tracks & fac. “or A 


3 


BBureeey 
S2SS8SSER 





416 Damage to property....-----ee- + 
419 Loss and damage- Baggage...-.- af 
420 Injuries to persons.....- wedewese 3,389.9 7 783. 53 | 113,607.42 


TOTAL TRANSPORTATION RAIL LINE.....| 596,827.20 48,339.96 2,790.20 | 647,957.36 P 20,318.58. | 6,712,846.20 f 46,315.02 
bb5 Producing power sold.....+++++ | 1,356.34 303.00] =| _2.,659.38 D «293.7 20,597.28 P _—_—2,230.59 


451 Salaries & exp.-general officers 
452 Salaries & exp.-clerks & attend. 
453 General office supplies and exp. 


455 Insurance 

457 Pensions and gratuities 

458 Stationery and printing.. 

460 Other expenses...... eeineinic cocves 


TOTAL GEMERAL.....-2-2+20ese2+e2s ool 22.525 Ml ran ames at | 17,137.65 
TOTkL OPERATING EXPENSES..........+-| 747,521.19 126,933.71 | 5,931. Bal | 980,396.10 P 42,761.39 | 36 , 390.57 
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Station and | Engine and |Trk. Cn.| Total for |October 1952) Total for 10 Months 1952 

| OPERATING REVENUES Approaches | Coach Y. iE eS 1953| Comparison hO Months 1953|| Comparison 

p23 Taxicabs and sightseeing 
Telephone pay stations 





o Parcel lockers 
{ Travelers checks and insurance.. 


134 Parcel room 
136 Storage - Baggage...... Saas wisinecs 


wm 
e 8 


SSERSR 
ER2sers 


. 


Drug stores and soda stand 
Telegraph stand 

Barbershop and bootblack stand.. 
Dining and lunch rooms....... 
Employes lunch service 

The Baltimore & Ohio R.R. Co.... 
The Pennsylvania R.R. Co 
Southern Railway Company.......- 
Richmond, Fdksb.& Potomac RR Co. 


Sisge 
CRS 


HAHOOOGOHHUVOUUOUHOOHS 


SHGSEGE 


dSsbes 


& 
Ni BSSEFAIRAKABBRES 


Red cap service coveeeee 
Car storage and freight detours. 
MiscellaneouS........--eeeeee eee 


Bas 


Total Operating 
RENTALS, TAXES AND INTEREST: 


32 Railway tax accruals 
36 Hire of freight cars.......+..5- 


37 Rent for locomotives......... A 
* $40 Rent for work equipment 
541 Joint facility rents............ 
Rent for leased rds. & equipment 
Miscellaneous rents 
Miscellaneous tax accruals 
546 Interest on funded debt 
» 551 Miscellaneous income charges.... 











Total debits 


Rent from locomotives 
507 Rent from work equipment 
510 Miscellaneous rent income: 





Capital Transit Company 
Miscellaneous.... 


Railway Express Agency.......- 
il. Income from nonop. property 





Total credits. 
Rentals, taxes and interest— Net 


RECAPITULATION: 


Maintenance of Way and Structures... 
ntenance of Equipment 


03 .00 
Seiasies SaaieGleceeewienseeasinees 9995.17] 2,646.92 
: Total Operating Expenses 5,9 751.2) 
v Less - Operating Revenues 29 lk bb 
ais, faxes and Inverse | ireivar 431 36.942.06| 2968-71 
tals, Taxes and Interest~ Net.... 87 6,942.06| 2,988.71 


DISTRIBUTION: 

(For bases see lst page) 
Baltimore and Ohio Railroad Co.. 2,021,324.95 
e Pennsylvania Railroad Company... 4,596, Old 71; 62,695.85 
Southern Railway Company 1,166,950.85) 27,126.14 
' The Chesapeake and Ohio Railway Co.. z 293,460.18 17,512.71 
j Frdksb.and Potomac R.R.Co. 10.50 60 19,852.86 

4 





° a4 2.0 ° 0,99) 8,919.9 973, . 8 6. 63) 21,942.25 

rect charges (see 4th page) D 103,718.29 

rect to other than tenant 00 g 1,401 81) 22,027.71 
Total distributed exp [2,056 854.04 | (21,066, 588.48/D 103,803. 


Total Operating Expenses 
Less - Operating Revenues 

Net Operating Expenses.... 
Rentals, Taxes and Interest- Net 
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ANALYSIS OF CHARGES TO TENANT RAILROAD COMPANIES 


FiSrne & P. ——— 


Baltinore & Ohio R.R. 
| oct. 1953 | Oct, 1952 | Perens 


Locomotive repairs: 
St 


Dhe@sel].. wc cccccccccccccccs eocccccccccce 
Electric and K.D.C. Units...-cececeeseees 


Total Locomotive Repairs......ssssseee- 37,191..60] 


Passenger train care- Repairs 
Foreign line cars (except Ac. systems) .. 
Pullman cars 
Dining cars ° be 
Other cars " 
Air-conditioning systems 
Total passenger train cars- Repairs.. 
Fuel for train locomotives: 


Electric and R.D.C. Units 
Water for train locomotives: 


Electric and R.D.C. Units 
lubricants for train locomotives: 


Electric and R.D.C. Units... 
Other supplies for train locomotives: 
Steam..... éieleners binienieveleit siviereiclnin eas eieie'wieee 
Diese]... ccccccccccccccncccccecees cecccee 
Electric and R.D.C. Units....seeseecseees 


Enginehouse expenses- Train: 
Located and charged separately- 


ee 


Electric and R. D.C. Units 
Prorated on basis of engines handled- 


Electric and R.D.C. Units....... . 
Total enginehouse expenses- Train...: 


Train supplies and expenses- Station: 
Located and charged separately- 


Car cleaning- Extra-ordinary- Inside... 
Other charges 
Heating, lubricating, icing, watering, 
etc., prorated on basis of equipment 
into and out of Station 


25.34 | 
| 57,227.2ha| 
! 


15,459.18 16,549.39 


1,949.40 
23 ,330.37 
198.08 


3,713.22 
3,829.83 


208 


| 
3 953718 
1,025.99 


6} 


Total train supplies & expenses-Station| 19 ,9804,.6 


Train supplies and cxpenses- Coach Yard: | 
Located and charged separately- 


Car cleaning- Extra-ordinary- Inside... 
Car cleaning- Extra-ordinary- Outside.. 
Other charges..cecrcccsccserccccscccecs 
Electric car lighting 
Heating, lubricating, icing, watering, 
etc., prorated on basis of cars into yard 
Total train supplies & exp.-Coach Yard. 


Total train supplies and expenses 


Supplies for diners and private cars 

Scrap and other material shipped....... ceee 
Payroll taxes, space rentals and miscl 
Additions and betterments, Jt.Eng.& Ch.Yard 





Total direct charges to Tenant Railroads... 
Joint facilities, net (from Page 3) 


Total, all charges to Tenant Railroads... 
Average cost per unit of equipment: 


(Based on equipment count, Page 1) 
eee expense, per engine dispatched 


Electric and R.D.C. Units-...... coccccoce 
Train supplies & expenses, per car, Station 
Train supplies & exp., per car, Coach Yard. 


4,629.40 
20 ,566. 61 
7,996.51 





5,158.75 
2,803 36 


8 


9410.95 


29,392.70 
1,992.70 








15,460.02 
5,413.02 


5915.70 
3,485.67 
21,106.93 
8,733.78 


258.62 
2,973.75 


48.14 
105.02 


7 141.35| 


88,645. 73 


915. 966 295] 
1,141. “67 1, 251.475) 


1,457.98 


31,430.87| 32 553.0 


68,912.76 
1, 423.33 

2,865.57 
19,239.53 
11,575.98) 


4,421.42 
6259.84 
31,664.77 





19,268.20 
11,302. 99 


6 406.37] 
7,079. 41) 





Southern — ervmnpenie & One By. & Ohio ee 


ae 


19 so7830 


1,72.85| 2,217.08 
44,8.98| 


447 46 


2,476.72 
1479218 


a4, 7666. = 3,%8.10 


413,680.30 


83,559.59] 83,914.32} 





1,061.54 








3,495.51 
414.92 








579.673 
1,227.79] 1,2 


100.09 
156.00 


6 444.38 
337.70 


1,678.68 
1,121.78 





B 59l4625|117, 845. 82| 125,835. st 2 


481. 








398.52 





1,059.35} 


185.54 


536.18 ! 
4,830.32} 


4,674.83 
ge ee = 


17,079.76 

2,122.69 

19.946. Sie 

173,500.78 
S16 


15 737-59 
9 5309.06 


[09 
92 


wl 7425.10 
20 038.36 
3,005.98 
42,383.79 
23 395.1. 








8,985.28 
159,036.80 


“a 


13,708.09 
2594016 
18,549.31 
165,065.00 


1,217.01 
1,251.75 


1,265.16 


4,025.54 
24,076.98 
29159 


5,236.78 
7,594.80 


1 2 


25,310.14 
7 5958-76 


1,014 ,946.79 
2,014,070.83 


17. 
2. 


7 
1 
6 


BEST COPY AVAILABLE 
from the original bound volume 
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Southern Railway Compeny 

Mr, T. P. Carter, Auditor Disbs. | Month's Account | § 

Waeshin gton, D. Cc. } nna Natemmeite aeemeneny aris be seth dulll 
} Date Made 


a 


To THE WASHINGTON TERMINAL COMPANY, Dr. 


(Make check or voucher to the order of The Washington Terminal Company 
A. ©. 16 and remit to Treasurer, 202 B. & O. Building, Baltimore 1, Md.) 


il eee 


Me I "No. m . e ae On 
(ores vie watt |" BOUTS 


FOR PROPORTION OF RENTAL, TAKES, INTEREST, OPERATING EXPENSES AND KIVENUES OF 
THE WASHINGTON, D. C. TERMENALS DETAILED STATEMENT (W.T. 19) TO BE FORWAKUED 
AFTER PRINTING ~ 


MONTH OF SEPTEMBER 1953 
JOINT FACILITIES 


STATION AND APPROACHES: 
Maintenance of Way and Structures $ 12,801.20 
Maintenance of Egaipment. 3342.58 
Transportation -- Kail Line 72 5243-05 
Miscellansous Operations 172-51 


General 1,766. 
90 326628 ~ 


Total Operating Expenses 
‘Less - Operating Revenue 8,936.02 
Net Operating Expenses 81,3% 226 ~ 
Rental, Taxes and Interest 15,4014 $ 96,791.71 


ENGINE AND COACH YARD: 
Maintenance of Way and Structures 7,828.75 
Maintenance of Eqipment 
Transportation - Rail Line 
Miscellaneous Operations 
General ! 
Total Operating Expenses 17,480.50 * 
Less — Operating Revenue 266 
Net Operating Expenses 17,149 22h “ 
Rental, Taxes and Interest 5 037-29 22,187.73 


VIRGINIA AVENUE TRACK CONNECTION: 
Maintenance of Way and Structures 943043 
Maintenance of Equipment - 
Transportation ~ Rail Line 1,097.38 
General ell 
Total Operating Expenses 3,017.92 “ 
Less — Operating Revaanue = 
Net Operating Expenses 3,017.92 © 
Rental, Taxes and Interest ! 2,179.26 42197218 ~ 


$123 ,176.62 


ra 
a 


DISTRIBUTION: 
152 ~ Joint Facility (Dr.) $ 9,266.68 
279 ~ Maint. Joint Tracks, Yard & Other Facilities (Cr.) 21,573 «38 
337 ~ Jout Maintenance of Equipment Expenses (Cr.) 5 5203.28 
391 .- Operating Join* Yards & Terminals (Cr.) 80,005.99 
448 -- Operating Joint Miscellaneous Facilities (Cr.) 215.32 
462 ~ General Joint Facalities (Cr.) 3,826.73 
508 ~ Joint Facility Rent Income (Cr.) 16,124.18 
508 - Joint Facility Rent Income (Cr.) -- Payroll Taxes 42 


$123,176.62 


¢ 


For further in at refer to bill number and address F . Reeanahan, Auditor, Un ta Washington 2, DLC 


iy Pee oe LAAT le - 19), 





— 


ag rig ‘ . ") Bil Ne. lay ° S063» ' 


Southern Railway Company —— 
Mr. T. P. Carter, Auditor Disbs. 
Washington, D. C. 


To THE WASHINGTON TERMINAL COMPANY, Dr. 


(Make check or voucher to the order of The Washington Terminal Company 
and remit to Treasurer, 202 B. & O. Building, Baltimore 1, M4.) 


FOR PROPORTION OF RENTAL, TAXES, INTEREST, OPERATING EXPENSES AND REVENUES OF 
THE WASHINGTON, D. C. TERMENALS DETAILED STATEMENT (W.T. 19) TO BE FORWARDED 
AFTER PRINTING - 


MONTH OF OCTOBER 1953 
JOINT FACILITIES 


STATION AND APPROACHES: 
Maintenance of Way and Structures $ 12,532.99 
Maintenance of Equipment 
Transportation - Rail Line 
Miscellaneous Operations 
General 
Total Operating Expenses 
Less — Operating Revenue 
Net Operating Expenses 
Rental, Taxes and Interest 


ENGINE AND COACH YARD: 

Maintenance of Way and Structures 

Maintenance of Equipment 

Transportation - Rail Line 

Miscellaneous Operations 

General e 
Total Operating Expenses 16,18,.05 

Less — Operating Revenue 339.7 
Net Operating Expenses 15 Se 29 ” 

Rental, Taxes and Interest 4,710.11 


VIRGINIA AVENUE TRACK CONNECTION: 
Maintenance of Way and Structures $ 185.7 
Maintenance of Equipment - 
Transportation - Rail Line 1,048.84 


General 298 
Total Operating Expenses zs , 
Less — Operating Revanue 


Net Operating Expenses 2 5229050 Pe 
Rental, Taxes and Interest 1,123.46 


DISTRIBUTION: | ! 
152 - Joint Facility (Dr.) | 
279 - Maint. Joint Tracks, Yard & Other Facilities (Cr.) 
337 - Joint Maintenance of Equipment Expenses (Cr.) 

391 - Operating Joint Yards & Terminals (Cr.) 
148 - Operating Joint Miscellaneous Facilities (Cr.) 
1,62 - General Joint Facilities (Cr.) | 





508 - Joint Facility Rent Income (Cr.) | 
508 - Joint Facility Rent Income (Cr.) - Payroll Taxes 


Fer further Information refer to bill number and sSsrese 7, 1, BSS 


Otte LLLF OO 


$ 93,938.40 
7 


20,554.40 


3,353.02 / 


$ 117,845.82 
7 








THE WASHINGTON TERMINAL COMPANY 
Report of the 
WASHINGTON, D. C. TERMINALS 


For the Month of 
NOVEMBER, 1953 


COMPRISING THE FOLLOW PROPERTI 


STATION AND APPROACHES 
Owned by The Washington Terminal Company 
ENGINE AND COACH YARD 
Owned by The Philadelphia, Baltimore & Washington Railroad Company 
and The Baltimore & Ohio Railroad Company, jointly 
VIRGINIA AVENUE CONNECTION 
Owned by The Philadelphia, Baltimore & Washington Railroad Company 


-o- 
Defense Facilities Total 
___ Road ss _ Equipment Road Equipment _Now. 1, 1953 
STATION AND APPROACHES- 


Rental valuation »062, 500.70 $2 ,2L9 ,881.38 $832,576.01 $720,959.79 $22,865,917 .88 
Less reserves 2,025 ,218.62* 87 .101-22 832,576.01 67.088 2 aes 
Net valuation 2 »282.08 21. ,662, 719 Lh 5 _ 2901.57 18 , 78: 2903.10 
ENGINE AND COACH YARD- 
Rental valuation $ 8,129 ,485.00 
Less reserves 926,908. 
Net valuation 
VIRGINIA AVE.CONNECTION- 
Rental valuation , $ 801,982.94 $ 801,982.94 
Less reserves 4 40 “ 
Net valuation - 761 , 394 LF z 761, 39-9 | 


Rated Fe hn Dee 
$26,750, 87-22 | 


7,202,576-63 | 


*Excludes $171,315.00 apportioned in 1942 to Proprietary Companies. 


EQUIPMENT HANDLED 


STATION AND APPROACHES 


DAS 


Percentages, month of Nov. 1953 -esences 
Percentages, month of Nov. 1952 wneseeee 


Total engines & cars, 11 months, 1953 .- 
Total engines & cars, 11 months, 1952 .- 


ENGINE AND COACH YARD 

Engines into shops ("Dispatchments") ..- 
Cars into the yards . 
Total engines and cars, Nev. 1953 .--++ 
Total engines and cars, Nov. 1952 «-+e- 





Percentages, month of Nov. 1953 wncereee 
Percentages, month of Nov. 1952 ..-seeee 


Total engines & cars, 11 months, 1953 .- 
Total engines & cars, 11 months, 1952_.- 
VIRGINIA AVENUE CONNECTION 

Engines north and south 

Cars north and south 


Total engines and cars, Nov. 1953 «--e0 = 
Total engines and cars, Nov. 1952 ..--- By 9,991| 2,292 | 


Percentages, month of Nov. 1953 cceeeees [36-35 8. 
Percentages, month of Nov. L952 wcceeces O 8.60| 538k D0 


aes ES: 
Total engines & oars, 21 month, 1953 -. Fal eal aoeasasl asuasl aee.orel 30 
ae) ee [ 2h 925 


169 07h 902, 
Total engines & cars, 11 months, 1952 -+ [109,326 Tym, 268 | 308 88 


aa 
nt ee ra lod Te F- fA 
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Station and | Engine and Pye for Novem pase 1952| Total for [11 Months’ 1952 
551. 


2,689.71 | or Tol 72,213.59 |I 
3,662.17 


187.27 

227.28 

2,019.83 

594.43 

220 Track laying and surfacing. Sees ° 8,123.22 
227 Station and office buildings.... 


BSRESRY 


RESBEES 


. 


“oO 
Be 
BERERERSs 


249 Signals and interlockers.. 
253 Power plants.....---- eeee 


Mw 
ee 


SE 


17,745.02 


~ 


BbS5 


620.66 
3,202.80 2,369.05 15,759.43 |I 
300.71 |I 
274% Injuries to persons..... deeecests 355.56 82.36 10,130.27 [1 
275 Insurance......- es . 169.94 178.17 
276 Stationery and printing 79.59 41.49 
277 Other expenses 399.55 4.78 
278 Maint. jt.tracks ,yds.& other fel. 
280 Equalisation- Way and structures[r.25 181.04 


BS: 
8388 


4,375.88 
1,573.55 


308 Steam locomotives=- Ropairs...... 
311 Other locamotives- Repairs 
317 Passenger-trein care- Repairs... 


334 Stationery and printing.. esewene 
335 Other expenses......---eee> 
338 Equalization—- Equipment...-.--.- 


TOTAL MAINTEMANCE OF 
371 Superintendence.....--sescereres 


376 Station supplies ani expenses... 
377 Yardmasters ami yard clerks....- 
378 Yard conductors and brakemen....- 
379 Yard switch and signal teniers.. 
380 Yard enginemen 

382 Yard switching fuel...... 

385 Water for yard locomotives...... 
386 Lubricants for yard locomotives. 
387 Other as for yard locos... 
388 ~- Yard....-- 
389 Yard ceccties amd expenses.....- 
405 Crossing protection.... : 
407 Communication systen operation.. 
410 Stationery and eee: 

411 Other expenses 

412 Operating joint tracks & fac. or. 


235.10 
416 Damage to property.....----++ 
419 Loss and damage- Baggage...-.--- 
420 Injuries to persons 6,656.70 


POL URPRATON MG LE. ONO EAL 
sca iecdnetnge potibe enlists ccs ess ] 1,b6e.03|  322.68| | _2, 786.2. sn san 


451 Salaries & exp.-general officers 
452 Salaries & exp.-clerks & attend. 
453 General office — and exp. 


> 756.6 | 8.031,28 | ena aes} Basar tea ain 2) : 
D2, 563.99 | 1a, 215.77 | 5,862.23 239,470.78 
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Total fox [11 Months 1952 
Months 1953| Comparison 
133 Taxicabs and sightseeing........ 3 20 ,166 67 

Telephone pay stations , ] ge ats I 1,511.29 
Baggage transfer : , mod We : 
Parcel lockers...... 52 ,849435|D 1,307.31 
Travelers checks and insurance. 2 8,430. 1,082.83 
Advertising displays L C 5,866, ree 


18,920 
15,982, 759.04 
1,071.75 
3,503.28 
2,302.49 
17,756.18 
2,097.74 
9.08 
1,153.91 
6,582.22 
495.62 
331.31 
353.28 


134 Parcel room 
136 Storage - Baggage.......sseeeees 
385.69 3, "626. 91 
: 4,923.62 
Drug stores and soda stand 6,062.65 
Telegraph stand 634087 
Barbershop and bootblack stand.. 415.67 
Dining and lunch: rooms 7849. 7 849-21 } 105,818. 
Employes lunch service.........- 355055 543-30 898.85 10,0614 
The Baltimore & Ohio R.R. Co.... 496.76 t 496.76 ! 
The Pennsylvania R.R. Co 486.46 377.86 864.32 
Southern Railway Company.. 113.75 113.75 
Richmond, Fdksb.& Potomac RR Co. 34206 767.50 801.56 
343.90 810.08 | 1,153.98 
671.96 35.13 707.09 
143 Toilet roous ‘ 2,343-81 2,343.81 
21,995.00 21,995.00 76.50]  274,165575 
Car storage and freight detours. 40.00 40.00 1,574423 
Miscellaneous.......seeeeeeeeeee 180.00 180.00 >| 2 071,03 


a 
~ 
bo 
a 
ve) 
- 


- 
& 
daeaseetone eae 


HHOUOHHOOCOUHDOH 


w 
» 
oa 
3 
+ 





280.21 
282.26 
40,219.03 
2,983.82 
603.41 
503.76 


Corr HHH 


Total Operating | B70 e iL, i 
RENTALS, TAXES AND INTEREST: | 
532 Railway tax accruals < 12,467.55 | 480.15 76,519.83 » . 818 ,732,48 10,410.95 
536 Hire of freight cars..”.... 270.90 1,500.00 17 549000 313.90 
537 Rent for locamotives 6,203.39 4,085.48 
540 Rent for work equipment......... : 2554795 175.75 
541 Joint facility rents....... : 67.01 11.602 78.63 898.47|1 2.77 
542 Rent for leased rds. & equipment 62,623.01} 24,008.59] 2,537.98 89,109.58 983 ,841447|D 2,779.32 
543 Miscellaneous rents 10.00 10.00 $91.00 
544 Miscellaneous tax accruals 186.92 186.92 | 2 2050-12 
546 Interest on funded debt terse 12,239.24 } 12,239.24 |1 82 239,24 /1 5,239 .2h 
551 Miscellaneous income charges.... 369,35/1 181.89 








Total debits.. 9,850.40 7051 3,029.75 591) 2 


504 Rent from locomotives........... | . 
507 Rent from work equipment.......- | 185.00 
510 Miscellaneous rent income: | i 
Railway Express Agency........ 5,891.86 5,891.86 269.94 
Capital Transit Company..... ae 132.54 \ 182.54 
Miscellaneous.... t 40.00 440 200 
511 Income from nonop. property..... 162.50 162.50 | 


Total credits. Ee [5,276.90] ___—«2B LG . 97.82 
Rentals, taxes and interest— Net |* 613. 6 824.05) 2,989.75] 173,427.30/1 6,695.37 8,334.18 


RECAPITULATIONR: 
Maintenance of Way and Structures... |* 181,711.24| 49,594.03 263} 230,808.90 6 5,615.93 
Maintenance of Equipment * 44,728.47) 33,850.88 | 78,579.35 60 17,357.53 
Transportation- Rail Line ® 771,903.60] 53,416.90} 2,801.C6} 428,121.56 
Miscellaneous Operations..........-- 1,404.03 322.68 ! 1,736.71 
General......seeeeeeee Sarde eOoreoneae tt 12s t90e05 8,031.28] 2 23 5345.47 

Total Operating Expenses......../1, O12, 503-99 bles 215. 77 
Less - Operating Revenues.........-- 6 23,32 : 


Net “Fese and inerent=iiss |e BSD i Tia, a9e-a 5 BREE O90 29 -b2]t 20h 7251 | 
Rentals, Taxes and Interest- Net.... 6 .B2L 2.989 s A ey 44 “ nee 5. 
[I 222.437+77] 11 094 1437-95) 


DISTRIBUTION: 

(For bases see lst page) 
The Baltimore and Ohio Railroad Co..| 229,176.65) 32,020.93 67726429 
The Pennsylvania Railroad Company...| 511,335.52 91,179.76 2.96} 602,515.94 95,409.12 
Southern Railway Company........e0+.| 121,490.19] 22,282.83) 3,270.80} 147,043.82 ule 692.96 
The Chesapeake and Ohio Railway Co.. 27,828.72 6,857.63 740.92 . 21,627.72 
Richmond, Frdksb.and Potomac R.R.Co. hash 68 919.60 25,774.02) 4,837. 60} 223, 531.21 03,925.93 


Potalesccccccccccccccccvecsers és | 178,120.26; 8,351.98)}1,269, . 309 
Direct charges (see 4th page). .soce 1,101, 604. 79\1 216 898. 10,94, "94.83 I 
Direct to other than tenant lines... 2 725. SRCNCSEET D cee 59] 1,524,506. 54) D 61,385.30 


Total distributed expense...+--- ia[Z 388,978, 39) 23,590,.039-92[1 285,174.08 


AVERAGE COST PER UNIT OF EQUIPMENT: 
Total Operating Expenses 12.47 730 -23 
Less - Operating Revenues....... 8 


Net Operating Expenses.... 222 323 
Rentals, Taxes and Interest- Net F 1.83] @ wiz 
Expenses - Net...... mn 5) 7 235 























(*) See marginal note. Approved: 
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pear eee 1953) Comy Comparison 


133 Taxicabs and sightseeing 1,833.33 
Telephone pay stations a] 217.30 1,512.29 
125. . 

Parcel lockers 4,114.04 380.a:2 1,307.31 
Travelers checks and insurance.. 482.72 5a. Ue ; 1,082.83 
Advertising displays........ Soa 510.00 22.50 56 926.00 
1,265.53 42.33 485.84 
987.16 6 127.02 75904, 
' 750.65 90.6 10 alld 1,071.75 
_ 1,159.90 324.265 3,503.28 
3,241.22 6 551.38 2,302.49 
: 4,923.62 568.77 17,756.18 

Drug stores and soda stand 6,062.65 52.6 492.33 
Telegraph stand 034.87 04.36) 
Barbershop and bootblack stand.. 415.67 96.01 
Dining and lunch: rooms 7 ,8L9.21 549275 
Employes lunch service 355.55 °: 89.73 
The Baltimore & Ohio R.R. Co.... 496276 47.33 
The Pennsylvania R.R. Co 436.46 86 28.33) 
Southern Railway Company 113.75 
Richmond, Fdksb.& Potomac RR Co. 34206 
343-90 . 280.21 
' 671.96 ald y 342.74 
143 Toilet rooms........ oocecccccces 2,343.81 2 » Ble: 704.333} 
Red cap service 21,995.00 176.5%) 
Car storage and freight detours. 40.00 137.00} 
Miscellaneous........ssseceee oe , 180,00 8.25) 


[Teisuey 


eoeeesneseseon euyyT Tey “uot eVIodsuel] 


BEPSSEESS 

RES SSERVBRSEE 
qsoiequy 
peeve eeeeeseeos queud tnbq jo BOUBUSIU Te 


peeve eeesre rere eeerepeeses sexe], [To1seg 


eres eveeevoeeeoeveeeeeeeeevoeeeeeene 
@eseeevoeevoevpeeeeevneeeneeeneeeeeeee 





Total Operating Revenues 


RENTALS, TAXES AND INTEREST: 


“Le 


63,572013| 12,467.55 . 76,519.83|1 1,832.16]  818,732.48]1 
1,229.10 270.90 1,500.00 17 ,490.00|D 
ase 
540 Rent for work equipment P 255-75 

541 Joint facility rents 67.01 78.63 ,. 898.47/I 
542 Rent for leased rds. & equipment} 62,623.01) 24,008.59 89,109.58 983 ,841.47|D 
543 Miscellaneous rents 10,00 10.00 591.00 

544 Miscellaneous tax accruals 186.92 186.92 2056012) 
546 Interest on funded debt 12,239.24 12,239.24 82,239.24 i 
551 Miscellaneous income charges... 


NOILYOd 


LL° ate‘ €€T$ °° °* Seunqoniyg pue AeM Jo souvusqUuTeY_ 
*T0Vd 


19° L495‘ TEES eeccnseerereeeeeeeeesesesesees Te zO], 


2° 625s 
ze°ege* LLT 


9z‘°7z0'€ 
BE°OOT ‘eT 


Total debits 


504 Rent from locomotives 

507 Rent from work equipment 

510 Miscellaneous rent income: 
Railway Express Agency . 269.94, 
Capital Transit bomen : 
Miscellaneous. . Seelataersters \ 440.00 

511 Income from nonop. * property 








29°17S°99 $ 
2$°TSO'T 
16°969'SE 
66° 977s 
€0°€4L‘9% ¢ 


Total credits.......ceeeeeeecees 6,230.N 0] 0,</0.7 i 9359 97.82 


Rentals, taxes and interest— Net i 133,613.50 | 6 ,824.05| 2,989.75 | bi : ° . 8,334.18 


RECAPITULATION: 
Maintenance of and Structures... |” 181,711.24) 48,594.03 5,615.93 
Maintenance of ae iawees ale 1s 7286467 33,850.88 6037309. 17,357.53 
Transportation- Rail Line * 771,903.60 200 ,013.59 
Miscellaneous Operations _ 1,464.03 i 3,033.33 
* 12,756.55 “ é 19,517.06 


Noite thee fH eer ea ae 
Less - Operating Revenues 1 5662. 19) 

Net Operating Expenses eee Tose ath zs T Ruin. LO] 9 ee 
Rentals, Taxes and Interest- Net.... O 2895-20 ot FERS 34,3 ,085. 


Expenses — Net.....scccsssseeees 


NOILVAIS 


ZO° 16€'9STE 

SE‘ tL47'z 

$7°€S8'%9 ¢ 
N ¥ 


99° 468° €8 
SL°LOLSS 


a 
2€S6T ‘O€ stequeaoy sueseuey Jo puvog Aq ueHey 


UOTIOW UYTM SoUBPIOODR UT ‘€S6[-AsenuEr ZuTuNp peTpueYy yuewdtNbe Jo stTseq UO MOTSeq peuoyzsodde 


*C66T *ST Aaenuep SET uTeLL Wd BuyAToauT quepTooe wouy Zuyy[Nsei seinyppuedxe Jo uoyyiod sepnTouy 


DISTRIBUTION: 

(For bases see lst page) 
The Baltimore and Ohio Railroad Co..| 229,176.65| 32,026.03 2,282, 67726429 
The Pennsylvania Railroad Company... | 511,333.52 2179. ° > 35,409.12 
Southern Railway Company......seeee.| 1215490019 2) 1 > dads 692296 
The Chesapeake and Ohio Railway Co.. » ; x 21,627.72 
Richmond, Frdksb.and Potomac R.R.Co. ; é 3,531. 63,923.93 


Totals.....+.0-- : B.o8 8,120.2 mentee 2IT 437.77} TI “09 padve eI: ore 
Direct charges (see 4th metas] | ee "101 "004.7 , eee 10,941 ,695-83} I 113,179.92 
Direct to other than tenant igo as 112,725.7 2 oe 1 eee 306 05ke 54| D 61,385.30 

Total distributed expen PR Scie of 23 550 .639.92{1 85 174. Ole 
AVERAGE COST PER UNIT OF EQUIPMENT: 

Total Operating Expenses aie it 7.37 us = 

Less - Operating Revenues 


nee aa 
Rentals, Taxes and Interest- Wot} __ hb ee 4 2. 13 


penses - Net..... esesess a ei) 


(*) See marginal note. Approved: 


6T'LLTSSE $ 
6T° TL8* 8T 
$8° €8z'T 
69° LETSHT ¢ 


SHaHOVOUddY 


Le°eze's ¢ 
86°0O17'4 


€co’°ote‘9z $ LS°*NOESE ¢ 


T7°S1z°S9 ¢ 
7S°S986‘9E 


89° TT 






| 
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ANALYSIS OF CHARGES TO TENANT RAILROAD COMPANIES 


Baltimore & Ohio R.R. | Pennsylvania Railroad | Southern Railway [Chesapeake & Ohio Ry.| R. F. & P. Railroad TOTAL 


Nov. 1953 | Nov. 1952 | Nov. 1953 Nov. 1952 | Nov. 1953 | Nov. 1952 || Nov. 1953 | Nov. 1952 | Nov. 1953 _| Nov. 1952 


201.45| 8,238.23] * ; : 8,318.46 
109,606.09 | 124,932.03 | 133,821.31 
66 | ; 9795-9 

151,935. 
Passenger train cars- Repairs: | : 
Foreign line cars (except A.C. systems).. 1,163.59 8,715.71|| 2,937.04 | ' 4,088.66 : 15,204.27 
Pullman cars 1) " oT rs 478.81 1,444.90 448.67 | - 253-36 2,608.88 
Dining cars " " ‘i 7 5146.09 9,240.63 813.84 272. 13,232.40 
Other cars " x 9270.22 : 97,052.73 | 92,075.79|| 18,317.98 | 0,399.19 | 5 162,500.41 
Air-conditioning systems : 22,850.69) 23,454-35!| 2 586.38 4200) 2 42 42,507 43 
Total passenger train cars- Repairs.... 142,377.52 | 134,931.44 || 22,522.53 | 2,457.12] 8,511.73] 8,8) 5 

Fuel for train locomotives; ; 

SUOGR: oscccc css PCO ee 53-34 76.22 
1,369. 93 





19.73 1.50 | 211.73 
ware eee ans aCe eet: 
85.56| 1,894.45 15.02 7.58 LY By 


7509 365.05 23.91 17.75 287.74 | | 55.91 | 
Electric and H.D.C. Units........eseeeeee 212,75 994.68 1,207.43 


Lubricants for train locomotives: 16.14 1,598.2 2.69 | 18.83 1,602.7 
13,902.99| 14,370.28 159.95 | 14,063.10 14,500.52 
Electric and R.D.C. Unite...... PIER ee he = 1,198.81 1,198.81 981.08 
Other supplies for train locomotives: eg ss Be pa 
Ss 2.42 22 


34 O. 
1,362.56 245 | 185.85] | 1,928.35 
15.05 1,235.09 | 1,056.60 1,250.14 | 1,056.8 

















Enginehouse expenses- Train: 
Located and charged separately- 








42.96 2.83 | 1.09 45.79 
25,201.36 237.96 | 313.07] 1,249.37] | 1,096.43} : 28,813-.92| 23,202.67 
Electric and R.D.C. Units 451 3,021.41) 2,985.54 | 3,025.92 2 9965-54 
Prorated on basis of engines handled- 








blbel7! 5,071e14) 4418 | 31.58 828.35| 5,176.75 
5,267.00| 2.957283}  120.19/ 151.92] 1,801.60] ! 1,643.97 10,649-33| 7, 92bved 
Electric and R.D.C. Units | 149.46 | 7,675.79| 7,379.07 7 825.25 7,879.07 


Total enginehouse expenses- Train....| 31,090.06| 31,909.30], 11,472.36| 11,362.27] L,lih.5 7m pl88.50| SL ULF 
| | 





Train supplies and expenses- Station: i 
Located and charged separately- - : | ? ll 5 3 ; 
Car cleaning- Ordinary | 3,758607,)  44952-79 9,896.63; 14,137.76 2 5035) 1,795-90|| 17,326.44) 23,666.18 
Car cleaning- ixtra-ordinary- Inside... | 4ly005 | ; i ; 4005 
Other charges 1,068.48 1,106.89 1,577-27| 1,651.36 | 369.20) 653.66 3,700.09 3,911.54 
Heatiny, lubricating, icing, watering, | ! | 
etc., prorated on basis of equipment H | | | 
into and out of Station 14,963.71} 15,696.98!) 32,439.24) 35,139.83) 7,8 -40|} $3,814.69! 2,021.57) 11,671.25} 12,649.76 68,654.49 7h 322.83 
0 


88 
Total train supplies & expenses-Station| 19,690.26] 21,780.71] 43,923.17! 50,928.95], 10,484.06 1,688.24] 1,987.48] _2,447-38) 13,006.03] 15,099.32[ 89,081.02] TOL, 344.50 
Train supplies and expenses- Coach Yard: | | t | 
Located and charged separately- 


Car cleaning- Ordinary 28,763.2hb| 27,680.43] 67,856.56 70,221.17] 18,664.46| '18,271.28] 6,262.64] 7,206.69] 15,800.59] 14,718.85] 137,407.59| 138,098.42 
Car cleaning- Extra-ordinary- Inside...| 1,874.16] 2,358.78] 13,178.39 12,453.98] 1,484.50 481.61) 135.24 231.51 1,516.22 1,524.43 18,188.51 17,050.31 
Car cleaning- Extra-ordinary- Outside..| 29 Lb 2,697.74 3,150.34 ; 2,727.18 3,150.34 
Other charges 12,069.73| 11,528.05], 15,172.64, 17,434.84 3,279.05) ' 4,196.04) 1,542.17; 1,718.96) 2 5464.40 1,845.45 34 528.04 36,723.34 
Electric car lighting 6,019.05 §,598-25] 11,575.53} 12,068.39 515.46 657.27) 1,102.42} 1,270.14 4,550.66 4,760.58 23,764.12 24 354.04 
Heating, lubricating, icing, watering, p \ 
etc., prorated on basis of cars into yard| 12,785.52 9,735.89) 36,401.06 8,895.83) : 9,678.87] 2,737.73! 2,922.20) 10,289.58 71,109.72 71,273.00 
Total train supplies & exp.-Coach Yard.( 61,541.19 SOL.41} 9882.02 BLO-30] 33,285.07) 11,780.20, 13,349.50)  3u 87, 6, 29 ,650.0 
Total train supplies and expenses 81,251.45 " : 7 | e 377,406.18) 392,594.65 
Supplies for diners and private cars 5,569.75 | 369.00} 39. = 5 . 14,073.74 17,157.22 
Scrap and other material shipped 7,628.10 9,027.54] 7 : lL. 21,614.37 21,171.07 
Payroll taxes, space rentals and miscl 19,692.06 25,195.67] ; | ; 53,470.17} 54,928.22 
Additions and betterments, Jt.Eng.& Ch.Yard | | 12,072.18 
Inventory Adjustment and Material Credit... 2 5 ° : : ‘ é Cr.78,817.40 
Accident-PRR 173, January 15, 1953 : | 173,519.42 


Total direct charges to Tenant Railroads...| 338,768.22| 335,995.59] 575,960.41| 370,058.44] 80,059.73| 78,096.99] 26,642.26] 27,290.60] 90,174.27 2,101,604.79| 88,706.58 
Joint facilities, net (from Page 3) 261,202.68| 213,622.78] 602,515.94| 504 ,410.97]147,043~82|129,477 00} 35,427.27] 32,322.26] 223,531.21 | 179,460.14]12.,269,720.92/1,058,283.15 
Total, all charges to Tenant Railroads 599,970.80| 549,628.37]2,178,476.35| 87d ,4669-41 227,103.55 |207,573.99] 62,069.53| 58,602.86] 303,705.48] 252 |2,371,325.72|1,942,989.73 


Average cost per unit of equipment: | 
(Based on equipment count, Page 1) | 
Enginehouse expense, per engine dispatched | | t 
.é 43.62 | ols] | 5 | 9.08 8.07 | 

Electric and R.D.C. Units . : 7h) | 
Train supplies & expenses, per car, Station 1.39] L.2: 38) .22): 17] 1.06 1.13 
Train supplies & exp., per car, Coach Yard. <4.07 ‘ * 30]: ° u.79 U.u 








| 
| 
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Southern Railway Company 
Mr. T. P. Carter, Auditor Disbs. 
Washington, D. C. 


To THE WASHINGTON TERMINAL COMPANY, Dr. 


(Make check or voucher to the order of The Washington Terminal Company 
and remit to Treasurer, 202 B. & O. Building, Baltimore 1, Md.) 


FOR PROPORTION OF RENTAL, TAXES, INTEREST, OPERATING EXPENSES AND REVENUES OF 
THE WASHINGTON, D. C. TERMINALS DETAILED STATEMENT (W.T. 19) TO BE FORWARDED 
AFTER PRINTING - 


MONTH OF NOVEMBER=1953 
JOINT FACILITIES 


STATION AND APPROACHES: 
Maintenance of Way and Structures 
Maintenance of Equipment 
Transportation — Rail Line 
Miscellaneous Operations 
General 
Total Operating Expenses 
Less — Operating Revenue 
Net Operating Expenses ! 
Rental, Taxes and Interest ! 15,279.48 $121,490.19 
/ 


ENGINE AND COACH YARD: 

Maintenance of Way and Structures 
Maintenance of Equipment 
Transportation — Rail Line 
Miscellaneous Operations 
General 

Total Operating Expenses 
Less — Operating Revenue 


Net Operating Expenses 
Rental, Taxes and Interest 


VIRGINIA AVENUE TRACK CONNECTION: 
Maintenance of Way and Structures 
Maintenance of Equipment 
Transportation - Rail Line 
General 

Total Operating Expenses 
Less — Operating Revanue 

Net Operating Expenses 
Rental, Taxes and Interest 


DISTRIBUTION: 
152 = Joint Facility (Dr.) 
279 - Maint. Joint Tracks, Yard & Other Facilities (Cr.): 
337 - Joint Maintenance of Equipment Expenses (Cr.) 
391 - Operating Joint Yards & Terminals (Cr.) 
L&S - Operating Joint Miscellaneous Facilities (Cr.) 
462 - General Joint Facilities (Cr.) 
508 - Joint Facility Rent Income (Cr.) 
508 - Joint Facility Rent Income (Cr.) - Payroll Taxes 


$17,083.82 


7 


| 
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THE WASHINGTON TERMINAL COMPANY 
Report of the 


WASHINGTON, D. C. TERMINALS 
For the Month of 
DECEMBER, 1953. 


‘COMPRISING THE FOLLOWING PROPERTIES: 


_ ——————————— 
STATION AND APPROACHES 
Owned by The Washington Terminal Company 


ENGINE AND COACH YARD 
Qwned by The Philadelphia, Baltimore & Washington Railroad Company 
and The Baltimore & Ohio Railroad Company, jointly 
VIRGINIA AVENUE CONNECTION 
Owned by The Philadelphia, Baltimore & Washington Railroad Company 


-o- 





De Total 


Equipment _ Equipment _Dec. 1, 1953 
$2,249,881.38 $832,576.01 


$720,959.79 422,865,917.88 
by 1h 832,576. 01 


£36945.10 
$17,017,963. 295557 % 84,014.69 aint. 


—— 


STATION AND APPROACHES- 
Rental valuation ..... 
Less reserves 

Net valuation . 

ENGINE AND COACH YARD- 
Rental valuation 
Less reserves 

Net valuation 

VIRGINIA AVE.CONNECTION- 
Rental valuation 
Less reserves 

Net valuation 





3 8,137 ld 


O3ke p97 - 
7,202,983. 


3 7,202 »9B3 00 


% 8,049,780. 


$ 801,982.94 
40 ,W02.93 


$25,722 102.05 





"Excludes $171,315.00 apportioned in 1942 to Proprietary Companies. 
HANDLED AND DIVERTED 


[peo RR | P.R.R. | SOU.RY.[C.&0.| RFaP | TOTAL 


EQUIPMENT 


STATION AND APPROACHES 


Engines into and out of station 
Engines diverted- Potomac Yard 
Cars into and out of station 


Cars diverted- Potomac Yard 
Total engines and cars, Decemoer 1953 . 
Total engines and cars, December 1952 . 


Percentages, month of Decemoer 1953 . 
Percentages, month of December 1952 . 


Total engines & cars, 12 months, 1953 . 
Total engines & cars, 12 months, 1952 .. 


ENGINE AND COACH YARD 


Engines into shops (Crew basis) 

Cars into the yards 

Total engines and cars, December 1953 . 
Total engines and cars, Decemoer 1952 . 


Percentages, month of December 1953 ...- 
Percentages, month of December 1952 .... 


Total engines & cars, 12 months, 1953 . 
Total engines & cars, 12 months, 1952 .. 


VIRGINIA AVENUE CONNECTION 


Engines north and south ....---eeeeresss 
Engines diverted- Potomac Yard 

Cars north and south 

Cars diverted- Potomac Yard . 

Total engines and cars, December 1953 . 
Total engines and cars, December 1952 . 


Percentages, month of December 1953 wens 
Percentages, month of December 1952 .... 


Total engines & cars, 12 months, 1953 .. 
Total engines & cars, 12 months, 1952 .. 


#Excludes engines 


Ovrice oF AuniToR 
WASHINGTON. D. C. 
JAMUART 19, 1964 


(FP hinne GALT 7-/F 


1882 g 
pe eet ae 
19,5891 4b,017! 10,580] 2,513) 


lernnatenana 
at 162 
eats ore 9 


oa sm 586| 7.57 , 
Bera] sou-o67| 119,961 | 27,148 | 192,480] 2,070,292 


ae 
s62| 2.746 
Q * + 








igs Gear” 


9 4 BS Ys $31. /V7 
1180} 239,906] 27432] 292,409] 938,927 


and cars diverted- Potomac Yard. 
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Station and| Engine and |Track Cn.|| Total for [December 1952| Total for [12 Months 1952 
CRFEKATING LXPENSES Approaches | Coach Yard | Va. Ave. pea Pence be Months 1953; Comparison 
201 Superintendence..........0++ Feeds| 190.39] 2,181.84 1.27) 6,373.50 P 463.91], 78,587.09 1,104.71 
202 Roadway maintenance........ Sarees 8,242.36; 5,798.21 11.02 | 566.63 166,528.84 4,208.54 
206 Tunnels and subways........... ; 1,184.81 | »184. 39.16 17,024.49 655.33 
208 Bridges, trestles and culverts, : | 65.49 402.17 800.43 
212 Ties 849.25) 243.55 | 817.22 17,226.02 
i 1,099.40 | 387.38 30,996.39 
T9224 33419 | 4) | 1,966.81 || 98 ,630.33 
36.01 | 1,032.51 13,634.81 | 
12, 382.9 6, 2h4.01 | 201,023.21 
227 Station and office buildings..,.) 28,854. j 
231 Water stations 690.7 3,337.22 | 
233 Fuel stations 189.53 
235 Shops and engi nehouses. 13,814.97 








BBERRS8BS 





13, 814.97 D 


NO 
2B: 


247 Communication systems.......--+- 240.35 1,711.62 |I 
249 Signals and interlockers ES 794.38 87791.68 
253 Power: plants 0 23.09 | 247.12 D 


BAS 
» 
: 
eRS 


~“ 
= 


9°963.61 
123,255.63 


257 Power-transmission systeas.. r.28,298.4 4,774.83 
530.91 


265 Miscellaneous structures 5l. 42.85 
266 Road property- Depreciation 17,745.08 4h,584.92 
267 Retirements- Road 

270 Dismantlg. et gre road property 


Wr OND 
NNWw 


674.60 886.82 

477.69 140.21 
273 Public improvements- Maintenance 
27% Injuries to persons 936.25 68.64 04 

481.30 180.36 
276 Stationery and printing 81.1 39.95 -02 
277 Uther expenses 34.764 p iy a el 01 
278 Maint. jt.tracks,yds.& other fcl. 110.56 
280 Equalization- Way am structures|Cr. 6,533.08 


TOTAL MAINTENANCE OF WAY & STRUCTURES} —52,532.6 | 29,072.b4| 437.401 


301 Superintendence. Swdsecbesnniousee 1,875.82 7,531.46 

3,817.77 . 57, "178. “ot I 
304 fouescniaas machinery 5,628.50 3,678.98 71,179.18 
305 Shop & power-pl.mach.- ae a. 1,573.55 68,537.62 103, "589.28 |I 
306 Dismantlg.retired sh.& p.p.mach.| 25.00 
308 Steam locomotives— Kepairs 31.2 6.32 1,855.62 
311 Other loconctives— Repairs......| 634058 2,949.97 58k. E 170, ny 76 |I 
317 Passenger-train cars- Repairs...| 
326 Work equipment- Repairs | 180.17 

328 Miscellaneous equipment- Repairs) 35 31.21 

331 Equipment- Depreciation..... | 1,555.19 104,266.31 |D 
332 Injuries to persons 360.99) 17706. 09 59,811.54 
333 Insurance...... Sasacae ees Maeeues 344.23 6,273.29 


334 Stati and | : .98 7,310.08 
34 onery printing 436 0k 36 


RABE ’ 








Pe 


w 
Ww 
. 


371 Sacue ia taoseanecse ) 118,635.99 I 

372 Dispatching trains : s 36 490.79 D 

373 Station employes..... wena ae ; 4,636,693.18 P 

376 Station supplies and expenses...| : 395,741.83 26, 662. 93 
377 Yardmasters am yard clerks 88 4,589.12 204 ,408 . 37 51.95 
378 Yard conductors and brakemen....| 16,191.52 »170,040. 15,847.99 
379 Yard switch and signal temers..! 4 8,881.92 . 11,716.20 
380 Yard enginemen......----eeeeeens & 10,311.38 88,957.29 
382 Yard switching fuel. y=: 1, 540.16 510.57 
385 Water for yard locomotives.....- The eTh . 3,159.48 
386 Lubricants for yard locomotives. 125.39 306 .03 
387 Other supplies for yard locos... 70.79 1,481.51 
388 Enginehouse expenses- Yard ge 739 87 6,615.28 
389 Yard supplies and expenses...... 2,645.73 3 4,478.26 
405 Crossing protection......- pecs 08 5.10 . 282.32 
407 Communication system operatiqn.. 5 347 .79 Lb T1187 
410 Stationery and printing 5 115.70 5,778.16 
4ll Other expenses b 28.58 2,624.23 
412 Operating joint tracks & fac. cor. 69.35 
4ls Insurance..-.---ceeeencee igitmneis Q 3.64 196.82 
415 Clearing wrecks.....----- ease be . 819.48] ° 31,516.88 
416 Damage to property...---- coonece 418.09 
419 Loss and damage- Baggage , 10,426.06 
420 Injuries to persons...------ vere] 40,902.03 2,151.44 182,580.35 


TOTAL TRAMSPORTATION- RAIL LINE.....| 755,304.24) $0,376.48 nea se8,768 D 46,168.86 | 8,349,766.61 f 153,844.73 


451 Salaries & exp.-general officers »736. 6,376.00 
452 Salaries & exp.-clerks & attend. 5,447.37 | 1,895.34 »162. 1,485.65 


453 General office supplies and 50.34 16.91 . 4.13 
z 5 ‘ ae 2,780.85 


8 2 4.50) 
457 Pensions and gratuities g ° 19,077. 


458 Stationery and printing...... eee | 1 


1 =[ ms Gael sea 400.12) 292,233.27 19,917.18 


seccee| 853,375.77] 239, 552228 | 7,004. 70 [h ,099 ,932.75 Pp 2,962.91 f01,221,722.80 fl 236,507.87 








IY OPERATING REVENUES Station and | Engine and |Trk. Cn. 4 Toval for December 1952] Total for | 12 Months 1952 


| Approaches | Coach Yard | Va. Ave. December 1953| Comparison [12 Months 1953| Comparison 


133 Taxi and tseei 1 a 23 | 1,833.33 22,000 {00 
se Feleniees Sey taCtans | 2,561.56 25740149) I 1,916.30 


Baggage transfer 125.90 1,500.00 
Bareul lockers | 5,160.38 58 ,009 73) D 1,957.98 


v 3 sf | 938.10 9,368.39) I 949.24 
Tra elers checks and insurance..| | $10.00 67376150 5 942.50 
1,481.61 20,408 /21) D 1,133.35 
1,141.61 17,122./94| I 845.83 

POPCOL TOON s eivicdieeicveccsebweedwr 891.60 eae neh 
: = | | 1,103.80 18,655.92 9921. 

Se ee : 46,768 |47|D 2,251.24 
04! D 18,753.43 


Drug stores and soda stand 7,306.50 »306. \z 1,905.45 
Telegraph stand 849.57 | \ . 185.63 
Barbershop and bootblack stand.. 505.27 | . 1,251.86 
Dining and lunch rooms 8,734.50 | 8 e 7,813.41 
Employes lunch service ' 427.26 553.52) e 620.79 
The Baltimore & Ohio R.R. Co.... 496.76) 76) 378.64 
The Pennsylvania R.R. Co 486.46) 377.86 | +32) 268.29 
Southern Railway Company 113. -75| | 
Richmond, Fdksb.& Potomac RR Co. 34.06} 767.50) | | 
The Pullman Company 343.90 638.65 | 982.55\I 388.99 
631.64 | 35.13 666.77 241.94 
| 2,499.78 ! 2,499.78 |19| 40,545.62 
Red cap service 25,081.50) | 25,081.50! 1,365.82 
Car storage and freight detours. | 603.41 
Miscellaneous | 180.00} 00! 503.76 














Total Operati 


RENTALS, TAXES AND INTEREST: 


532 Railway tax accruals 64,089.98; 12,202.38) - 76,779.72 | 895 ,512./20| 

530 Hire of freight cars | 953.2) 192.76) 1,146.00) 18,636.00 

537 Rent for locomotives............ | | 6,203 39 

$40 Rent for work equipment 306.56 61.99 | 368.55 624.30! 

$41 Joint facility rents 67.01! 17.55 84.56) 983 03 

‘gm 542 Rent for leased rds. & equipment) 62,527.79) 24,009.95) 2,536.93 89,074.67 | 1,072,916.14 

543 Miscellaneous rents.......... sel 10.00) 10.00 601.00 

544 Miscellaneous tax accruals 186.92 186.92) 2,243 JO4 

Y 4, 546 Interest on funded debt 7,107.68 | 7,107.68 89,346.92! 5,346.92 
5 551 Miscellaneous income charges.. | } 369 5 z 181.89 


Total debits 135,172. 7 36, 54k. IRE. 84] 174,758. 


504 Rent from locomotives | | 
+ 507 Rent from work equipment | 30.61 H 182.00!I 91.00) 728 {00 
510 Miscellaneous rent income: | \ \ \ 














Railway Express Agency | , | | 70, 702/28 
§ Capital Transit Company | 2,190.53 


| I 40.00) 480.00 

511 Income from nonop. property 2 | | 1,950 00 

519 Miscellaneous income | 2,633.15) I 1,796.67) 2,633.15 
bg 





# 
ean ee 


Total credits.......ceeceeeeeees 611 2 078. 1,927.67] 78, 683 .96/ I 2,425.49 
Rentals, taxes and interest- Net | te | 001.84 Le mx -05] 2,008 ,751.41/ I 3,900.13 
RECAPITULATION: 


\ | 

! Maintenance of Way and Structures... /* 52,532.63 437.40 2042.47/D 18,775.22! 1,830, 582.32 13,159.29 
| a Maintenance of Equipment \® 30,305.40 } 121,259.26/I 62,121.12] 724,568.58 79,478.65 
Transportation- Rail Line # 755,304.24 3,128.13] 808,798.85/D 46,168.86 8,349,766.6L 153 844.73 
Miscellaneous Operations 1,820.00 H 2,188.03 |D 540.07} 24,572.02 3,573.40 
|__13,413.50} 8,781.47! Sikes a7 25 644 .14|I 00. fe 292,233 .127/ I 19,917.18 

Total Operating Expenses [ 853,375-77| 239,952.28) ~7O1L,099,932.75|D 2,962 ; =f 6,507.8 
Less - Operating Revenues......... ++ | 72,192.17] 2,753.53 | 74,965.70/D 5,728. 9) 945 383. 8,696.85 
Net Operating Expenses. 781,183.60 236,798. 75| 7,004.70}, 024,987.05/1 2,765.18} | 10,276,339. 227,811.02 


I 
Rentals, Taxes and Interest- Net..../ 126,150.72 48 001.84) 165,666.04! D 4,05) 2,008,751. 00. 
907,334.32 ara -23{10,006.54]1,190,653.09[D )., 668.87] 12,285 ,090./64| I 231,711.15 


DISTRIBUTION: \ | 
(For bases see lst page) 
The Baltimore and Ohio Railroad Co..| 182,008.27) 48,184.94) | D 
The Pennsylvania Railroad Company...| 421,387.54) 142,750.98 5.01| D 
Southern Railway Company 103,630.83) 34,000.04) 3,413.23 I 
The Chesapeake and Ohio Railway Co.. 23,919.60) 11,752.43} 787.51 I | 365,346.99 
Richmond, Frdksb.and Potomac R.R.Co. | 176,388.08} 36,623.84| 5,800.79] 218, ae 1 2,189,279.86 
Totale........5 9 273 0,006 2, 190, & 
Direct charges (see 4th page) steven ers bi 082,7 
Direct to other than tenant lines... 
Total distributed expense....... 














58,965.32 
32,929.77 
45,830.47 
22,650.44 
71,335.15 
231,711.15 
181,607.11 
100,972.92 
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VERAGE COST PER UNIT OF EQUIPMENT: 
Total Operating Expenses........ 
Less - Operating Revenues 


Net Operating Expenses.... 
Rentals, Taxes and Interest- Net 








(*) Mar, Note, 
te) See ‘ginal C) 








ANALYSIS OF 


Baltimore & Ohio R-R. | pecearpensis vania Railroad a & Ohio Ry. R. F. & P. Railroad 
| Dac, 1953 | Dec, 1952 | Dec. 1953 | Dec. 1953| Dec. 1952 | Dec. 1953 | Dec. 19 2 | Dec. 1953 | 


Locomotive repairs: 
St 


Electric and R.D.C. Units Sesenseee eevee 
Total Locomotive Repairs 


Passenger train cars- Repairs: 
Foreign line cars (except A. Cc. systems). . 
Pullman cars vs 
Dining cars " 
Other cars " 
Air-conditioning systems 
Total passenger train cars- Repairs... 
Fuel for train locomotives: 


2,958.64 


el ee 
ectric and h.D.C. Units..... 
Water for train locomotives: 


Electric and R.D.C. Units. 
Lubricants for train locomotives: 


Electric and R.D.C. Units 
Other supplies for train locomotives: 


Enginehouse expenses- Train: 
Located and charged separately- 


Electric and R. D.C. Units 
Prorated on basis of engines handled- 


Electric and H.D. Cc. ‘Units ° 
Total enginehouse expenses- Train.... 


Train supplies and expenses- Station: 
Located and charged separately- 


Car cleaning- Extra-ordinary- Inside... 
Other charges 

Heating, lubricating, icing, watering, 

etc., prorated on basis of equipment 

into and out of Station 9 
Total train supplies & expenses-Station| 20,466.15] 


Train supplies and cxpenses- Coach Yard: 
Located and charged separately- 
29,355.09 
Car cleaning- Extra-ordinary- Inside... 875.56 
Car cleaning- Extra-ordinary- Out side... 
9,084.28 


6,514.88 

Heating, lubricating, icing, watering, 
etc., prorated on basis of cars into ya 5 
Total train supplies & exp.-Coach Yard. ae 


Total train supplies and expenses 


Supplies for diners and private cars 

Scrap and other material shipped Weave 

Payroll taxes, space rentals and miscl 

Additions and bevternents, Jt. Eng. & Ch.Yard| 124,000.00 
PRR 1/3 1 


Total direct charges to Tenant Railroads.. 
Joint facilities, net (from Page 


Total, all charges to Tenant Railroads 


Average cost per unit of equipment: 
(Based on equipment count, Page 1) : 
a expense, per engine dispatched 
spent ccovece 
Electric and R.D.C. Units..... 
Train supplies & expenses, per car, Station 
Train supplies & exp., per car, Coach Yard. 


vt 2939.13 


eeereeees 





42, Je. 72 Tee 94,101. B 
F / © ath O) 
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CHARGES TO TENANT 


4,061.57 


9,701.60 
91,064.17 
W), (a y 


RAILROAD 


COMPANIES 


22.23) 


166.34 
3,103.77 


91] 25,153. te se ee 


108.52 
21.73 


15.07 


1,089.72 


2.21] 
311.56] 


2,958.87 


! 


2,156.69] 





19,701.17 
6 


2,882.69 
807.99 


4: 


Cr. 


9 
8 
1 
3 


BEST COPY AVAILABLE 


ee were yy 


81.51 


a a zt $6034). z at .88 wt 04210 139,906.59 36 5459.5 


[ran/ ous] re aw 


2,516.% 
5 037-48 


icc 


11.66 
8,03 | 


1:0'T: 
Dec. 195 


115.22 
128 ,241.73 


,0,099- 
13,886.22 
2,602.55 
16,525.28 
173,035.37 
65.31 


3-14 
1,631.95 
8 





17,811.14 | 
1,668.86 | 
-73| 
2,122.85 | 
17h? 2 


| 
30,250.46 | 
2,965.43 | | 


5.82 
10,226.40 


(Vigo 27 
51,152.70 | 


17,511.51 


| 
3 9532-29 








i. ,082 764. 50 
21H 5653209 


| 
| 


| 


1.08 } 


14.77 


AL 
Dec. 1952 


9,320.16 
140 ,897.67 


165 543-6 


15,411.55 
1,512. 
16,637.14 
168,734.43 
9 5T2 LB 

867.7) 


3,836.72 
1,431.09 


2,050.58 
1,031. 37 
OF / 240 


5 51655 
8,528.37 


8,647.61 
5h 648-90 


22,959.36 
3,863.27 


82 705.9 
109, 528.56 


145 5616.07 
14,233.03 
3 9585.67 
33 5129.73 
28,581.07 


81,211.25 
vers . 56. 6a 
415,885.38 

16,593 05 


1,014,337.32 
1,192,321.96 


20 Ass T8 225 432.04 [sear soa 302,166.19} 296,300. S67 ot 59 206 659-27 


16.9% 
2.99 
7-20 
1.28 














Sheet 1 
SOUTHERN RAILWAY COMPANY 
Railway Opereting Revenues District of Columbia 
Freight Service 
Cm A 5, 2 
Jen .1,1953 
149 190 191 192 Aug.5,193 

ons Carried - D. C. 657,102 685,717 698,718 636,367 340,273 
iles Operated in | 
District of Columbia 4.25 h .25 4.25 4.25 4.25 
evenue ton miles - | 
District of Columbia 2,792,679 2,914,297 2,969,552 2, 704,560 1,446,160 
verage Revenue per | 
ton mile - Entire Line 0157 0155. 0159 -OL71. -0182 











. C. Freight Service | 
Revenue » s - . $43,885.06 $45,171.60 $47,215.88 $46,247.98 $26,175 .50 


ource: R&S and Mileage Tape Line Books, 
Years 1949 through 193. 





pt Mose Ytott 29= (kets) 





AVAILABLE 
| bound volume 





SOUTHERN RAILWAY COMPANY 


Railwa t Revenues, District of Columbia 
Fre Service 


Freight Service 
Tons Carried for the Period January 1, 193 through August 5, 193 


Tons Carried 


49,863 
50,032 
67,635 
33,509 
45,350 
43,127 
42, ahh 
August 1953: 


Entire Month 52,778 
5/3let thereot 8,513 


Total January 1, ian eae 
August 5, 193 ... ae ‘ 340,273 


Source: Mileage Tape Line Book for year 1953 - D.C. 


Ot tirri Uhr 260 CKter a) 





SOUTHERN RAILWAY COMPANY 


Railwa; rat mses, District of Columbia 


Freight Service 
August 6s) thro | December 





District of Columbia revenue 
August 1953 


26/3lst thereof 
September 1953 
October 1953 
Novemer 1953 
December 1953 


Total August 6, 1953 | 
Through December 31, : : | 238,856 


Miles operated in D. C. eo 4.25 
Revenue ton miles in the D. of ‘ | 1,015,138 


| 


‘Total revenue ton miles, entire line 5, 4, 084, 308 


D. C. percent of total . . | 0.01865% 


Total freight operating expenses, taxes, hire of equipment | 
and joint facility rents, entire line - August 6, | 
1953 through December 31, 1953 $73,332, 82h. 36 


Total D.C. freight operating expenses, taxes, hire of | 


equipment and joint facility rents - August 6, | 
1953 through Dec. 31, 1953 ..... $ 13,676.57 


Source: Mileage Tape Line Book for the year 1953. 


Pettis IALT LE Coker, ) 








SOUTHERN RAILWAY COMPANY 


Railway Operating Expenses, District of Columbia 


Frei Service 


August 6, 1353 through December 31, 1953 


Revenue ton miles, entire lise: 
August 193' . .. + « - 1,147,813, 752 


962,692,501 


26/31st thersof 
1,122,437, 148 


September 1953 
1,208,526, 480 
1,006,521,092 


November 1553 
December 1952 


October 1953 : : 4 1,2)1,897,989 


Total August 6, 1953 through December 31, 1953 5, 443,069,170 


Add: D.C. revenue ton miles not included in 
above: e °e e & e oe e e e e e e e ° 1.,025,138 


Grand Total August 6, 1953 through 
Dacenmbey (32, T9555 <a. s 4 ww ee 5, 44h, 084,308 


Source: Mileage Tape Line Kook for the year 1953. 
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pany 
Mr. T. P. Carter, Auditor Disbs. 
Washington, D. C. 


To THE WASHINGTON TERMINAL COMPANY, Dr. 


(Make check or voucher to the order of The Washington Terminal Company 
and remit to Treasurer, 202 B. & O. Building, Baltimore 1, Md.) 


FOR PROPORTION OF RENTAL, TAXES, INTEREST, OPERATING EXPENSES AND REVENUES OF 
THE. WASHINGTON, D. C. TERMINALS DETAILED STATEMENT (W.T. 19) TO BE FORWARDED 
AFTER PRINTING - 


MONTH OF DECEMBER 1953 
JOINT FACILITIES 


STATION AND APPROACHES: 
Maintenance of Way and Structures 
Maintenance of Equipment 
Transportation - Rail Line 
Miscellaneous Operations 
General 


Total Operating Expenses etl 
Less — Operating Revenue 
Net Operating Expenses $ 89,207.02" | 
Rental, Taxes and Interest 14 423.81 $103,630.83 , 


ENGINE AND COACH YARD: 
Maintenance of Way and Structures 
Maintenance of Equipment 
Transportation - Rail Line 
Miscellaneous Operations 
General 
Total Operating Expenses 
Less — Operating Revenue 
Net Operating Expenses 
Rental, Taxes and Interest 


VIRGINIA AVENUE TRACK CONNECTION: 
Maintenance of Way and Structures 
Maintenance of Equipment 
Transportation ~ Rail Line 
General 

Total Operating Expenses 
Less — Operating Revanue 

Net Operating Expenses 
Rental, Taxes and Interest 


DISTRIBUTION: 
152 = Joint Facility (Dr.) 
279 - Maint. Joint Tracks, Yard & Other Facilities (Cr.): 
337 - Joint Maintenance of Equipment Expenses (Cr.): 
391 - Operating Joint Yards & Terminals (Cr.) 
448 = Operating Joint Miscellaneous Facilities (cr.) 
462 - General Joint Facilities (Cr.) 
508 - Joint Facility Rent Income (Cr. 
508 - Joint Facility Rent Income (Cr.) - Payroll Taxes 








motal Freight and Passenger Service .- ° 
Freight Service Only. ---+-*°*° 
Freight Percent of Total .-+--+->-> 


August 6, 1 thru December 1 


Total Freight and Passenger Service oe 


Freight Service Only... - sss | 
($92,709,006.77 2 79-10f) 


Source: 1.C.C. Annual Report and RAB Tape Line Book - Yeer 1953. 
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SOUTHERN RAILWAY COMPANY 
ENTIRE LINE 


ses, Taxes, Hire of Equipment and Joint Facility Rents 
August 6, 1 thro December 1 


Total Month of August 1953 
26/31st thereof | ‘ $16,255,669.90 
September 1953 $19, 680,536.69 
October 1953 rer Sisk ae eo 20,639, 754.70 
November 1953 17, 646,528.05 


December 1953 ea ee ee 18, 486,517.43 


Total August 6, 1953 thru December 31, 1953 - - $ 92,709,006.77 


Source: R&E Tape Line Book - Year 1953 


A ae | 





SOUTHERN RAILWAY COMPANY 
District of Columbia 
Freight Service Operation 

Year 1953 


District of Columbia Revenue Tons @eeeeeeeeeoeoeeeeseee 
Miles operated in D. of Cc. COKCH HCH ECEHEHHSEHOHTEH OH EEE EOE 


D. of C. Revenue Ton Miles (2 x1) ......cecsccccecee 


Entire Line Revenue Ton Miles oes e es eeescecceeee cece elL3y 308s 1532269 


Total Entire Line Revenue Ton Miles 


including D. of C. (3 +4) Sjenneiaicaseucaeccla MOljetes 567 


District of Columbia Percent of Total (3 #5) occsce 
Entire Line Revenue per ton mil@ ....cceccccccccccece 
District of Columbia Freight Revenue (3 x 7) ....--+e- 


Entire Line Freight Operating Expenses, 
Taxes, Hire of Equipment and Jt. Facility Rents ..$154, 


10. District of Columbia Freight Operating Expenses, 
Taxes, Hire of Equipment, and Jt. Facility 
Rents (9 x 6) ....... (jigs wea cGees eadeceeas 





_ 0.018380% 


1.774 


$43,504.97 


471,731.00 


| $33, 905.90 
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SOUTHERN RAILWAY COMPANY 


Statement of Net Maintenance and Operating Costs, Office Building, Washington, D. C. 


- Be 


motal Direct Service Costs and General Expenses 


Deduct - not cable to first floor tenants: 
. Wages of Attendants elevator Operators) 


~ 
a 


Elevator Inspection and Repairs 
Electricity (Elevator Motive Power) - 50% estimated 
Repairs to Building 
Total Expenses not applicable to first floor tenants 


net ‘Total Direct Service and General Expenses to be apportioned 
to first floor tenants 


Preportion applicable to first floor tenants 


Expenses apportioned to first floor tenants 


Office of Director of Taxes 
Washington, D. C. 
Jamary 18, 1957 


se an 
62, 
fhonge 
325,107.3 


$529,561.42 


$ 19,392.15 
4, 376.00 
(73. 34 

a 


$496,058. 53 
5.83% 
$ 28,920.21 


1220 


$139,523.58 


1k, 796-79 


93,591.22 
sar ras 


pele 
327 991.02 


$521,142. 2h 


$ 15,594.07 


$ 28,535.63 


[Ace , EAL E 


BEST COPY AVAILABLE | 


2321 


$153,929.34 


ee s 


B73 3 
$549, 994.58 


$ 13.0% 6 
6,178.25 
1/703-99 
20 


$521, 719.08 
5.83% 
$ 30,416.22 


nero 3 
SAS 


= wee 
$560,767.91 


1333 


$158,650.33 
17,025» -36 


ar 39-33 


piles 


$ 10,673.56 
6,681.75 


$541, 922.68 
5.83% 
$ 31,594.09 











SOUTHERN RAILWAY COMPANY 


All other items of expense paid or incurred incident to business operations within 
the District of Columbia 


(Item (5)(a) of Exhibit 1 to answer of t+ District of Columbia to 
enended 


Responden: 
petition dated June 1h, 1956) 


January 1, 1953 August 6, 1953 | 


through through 
Year Year Year August 5, 1953 December 31, 1953 
1350 191. 1253 __ (59.4528) _ (40.5888) 


00 $ 36,000.00 $ 36,000.00 $ 36,000.00 $ 21,402.72 $ 14,597.28 
258,210.00 267,279.00 158, 902.721 168, 376.29 
83,232.80 56,767.20 





Year 


1949 
(a) Telephone and Telegraph Service ..... $ 36,000 


(») Cperation of Passenger Trains, D. C.. 247,708.00 255,617.00 


140,000.00 140,000.00 140,000.00 140, 000.00 


(a4) Pick up and Delivery 
(Zagle Transfer Co.) . 


(e) Depreciation on Furniture and 


Fixtures, D. C. Office Building .. 


(2) Stationery 
(g) Miscellaneous ...... 


@eeeeoveeveee 


(mn) Elimination for duplication in 
payroll included in item 1 of 
Respondent's Exhibit 1 to 
ansver to amended petition 

and also (5)(b) above ...... 


Total ....... sesecees $435,189.00 $436,682 


() ~ Dher AQ 


Office of Director of Taxes 
Washington, Dd. C. 
January 7, 1957 


22,187.00 


15,919.00 
35 9000.00 
3h, 563-00 


20,715.00 


153939-00 
35 9900.00 
34,698.00 


24,053.00 


15,978.00 
55,000 
35,482.00 


200 $445,304.00 $453,082 


BEST COPY AVAILABLE 


a srs TY 


23,938.00 


16, 937-00 


95,000.00 
36,164.00 


» (116,188.00) (122,587.00) (219,419.00) (134,565.00) (122,510.00) 


$452,808.00 


14,231.62 


10,069.39 
32,698.60 
21,500.22 


(72,83%.65) 


$269,203.41 


9,706.38 


6,867.62 
22,301.40 
14,663.78 


(49,675.35) 


$183,604.59 











BRIEF FOR PETITIONER 


3 IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 
Por the 
No. 14. 477 District of Colambia Circuié 


: JAN 19 1959 


DISTRICT OF COLUMBIA, aa QO 2 agate 


Petitioner, 
Vv. 
SOUTHERN RAILWAY COMPANY : 


Respondent. 


ON PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


CHESTER H. GRAY; 

Corporation Counsel, D. Co; 

MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D.C., oy a 
HENRY E. WIXON, 
Assistant Corporation cases D. co i 
Attorneys for Petitioner, 

District Building, Snes 
Washington 4, D.C. 








QUESTIONS PRESENTED 


Where the District of Columpi. Income und Franchise Tax Act of 


1947 provides, in substance, that, for the zrivilege of engaging in ia trade 


or business in the District and receiving such other income as is derived 
from sources Within the District, a corporation shall pay to the District a 
franchise tax measured by that portion of the net income of the suepation 
as is fairly attributable to the trade or business carried on or enowzed in 
within the District by that corporation and such other net income ds is de- 
rived from sources within the District, and where the Commissioners, pur - 
suant to the Act, in the case of a corporation engaging in ousiness both 
within and without the District, promulgated regulations in 1947 fr the 
purpose of apportioning to the District so much of the net income of such 
corporation as was fairly attributable to its trade or business carried on 

in the District and provided for the use of a "mileage" formula to be applied 
to transportation companies operating within the District, and whke.e, in 
1948, the Commissioners repealed the "mileage" formula jeaving instead 

a formula based upon "charges for work done or services performed in the 
District", and where the Southern Railway Company engages in substantial 
commercial activity within the District including the transportation by rail - 
road of passengers and freight, the maintenance of large iorednal facilitie.s 
as well as the maintenance of its general executive offices for the supervis- 
ion of its entire railway system, and where Southern does not maintain an] 
records of its "charges" for work dune or services performed by it in the 
District or elsewhere, was it not error: | 











QUESTIONS PRESENTED 





Where the District of Columoi. Income und Franchise Tax|/Act of 


1947 provides, in substance, that, for the ~rivilege of engaging ina trade 
or business in the District and receiving such other income as is derived 
from sources within the District, a corporation shall pay to the District a 
franchise tax measured by that portion of the net income of the corporation 
as is fairly attributable to the trade or business carried on or engaged in 
within the District by that corporation and such other net income as is de- 
rived from sources within the District, and where the Commissioners, pur - 
suant to the Act, in the case of a corporation engaging in pusiness both 


within and without the District, promulgated regulations in 1947 for the 


purpose of apportioning to the District so much of the net income of such 





corporation as was fairly attributable to its trade or business carried on 
in the District and provided for the use of a "mileage" formula to ke applied 
to transportation companies operating within the District, and whe 6, in 


1948, the Commissioners repealed the "mileage" formula leaving instead 





a formula based upon "charges for work done or services performed in the 
District", and where the Southern Railway Company engages in substantial 
commercial activity within the District including the transportation by rail- 


road of passengers and freight, the maintenance of large terminal facistte.s 


as well as the maintenance of its general executive offices for the supervis- 





ion of its entire railway system, ana where Southern does nct maintain an?) 
records of its "charges" for work duane or services performed by it in the 


District or elsewhere, was it not error: 








1. For the | District of Columbia Tax Court to hold that the Assessor 
of the District of Columbia improperly determined the "charges" of the 
Southern Railway Company, in the absence of any direct evidence thereof, 
by ascertaining those charges on the basis of the expenses incurred by 
Southern within the District in the conduct of its numerous commercial 
railroad activities? 

2. For the District of Columbia Tax Court, notwithstanding the re- 
peal by the Commissioners of the "mileage" formula incorporated in the regu- 
lations originally adopted by them in 1947, to re-enact for the ascertainme nt 
of the Southern Railway Company's franchise tax liability for the years 1949 
to 1953, inclusive, 4 "mileage" formula adopting for this purpose the 
accounting system employed by respondent for its accounting procedures? 

3. For the District of Columbia Tax Court to hold that, for the five- 
year period 1949 to 1953, inclusive, a total of $182, 740. 67 represented the 


portion of the net income of the Southern Railway Company which was 


“fairly attributable" to Southern's extensive and substantial commercial actiy- 
ities. within the. District, where, Southern, in each of those years, .€xpended in 
the District in excess of $8, 000, 000. 00, and where the total apportionable 
net income of Southern for those years amounted to $200, 320, 345. 382 

4. For the Tax Court to ignore the uncontradicted testimony of an 
admitted expert in the field of public transportation by common carrier to 


the effect that a "mileage" pro-ration of respondent's income and expenses 





would not reflect the "charges"’ made by Southern either within or without 
the District of Columbia for the work done and services performed by 
Southern within the District, and to adopt a construction of the Commission- 
ers' regulations which, when applied to public transportation companies 


engaged in business in the District but which do not transport passengers 


or freight into or from the District, would result in a class of corpora- 


tions exempt from District of Columbia franchise tax. 
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Argument; 

I - Without any authority in law, the District of 
Columbia Tax Court substituted for the regu- 
lation promulgated by the Commissioners a 
r tion which it preferr or the ascer- 
tainment of respondent's tax j 
It - Southern failway's "mileage" accounting 


System uoproperly apportioned net in 
to the District 





Ill - The use by the Assessor of the costs incurred 
by respondent in conducting its railroad opera- 


tions within and without the District as a means 
of determining respondent's "charges" was, 
under a e circumstances, 
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IN THE 
UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 14, 477 


DISTRET OF COLUMBIA, 
Petitioner, 
V. 
SOUTHERN RAILWAY COMPANY, 


Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 
This is a proceeding for review of a decision of the District of Co- 

lumbia Tax Court, based upon its Findings of Fact and Conclusions of Law, 
reducing assessments of corporation franchise taxes against respondent for 
the calendar years 1949 to 1953, inclusive, and ordering retutas of such 
taxes to be made to respondent. The decision of the District of Columbia 
Tax Court was entered January 22, 1958 (J. A. 401). Petition for Review 
by this Court was filed February 20, 1958 (J. A. 403). | 


The jurisdiction of this Court is invoked pursuant to the provisions 


of Section 1, Title XV, Article 1 of the Act of July 16, 1947, 61 Stat. 328, 








rs 


ch. 258 (Section 47-1593, D.C. Code, 1951) and Sections 3 and 4, Title Ix 


of the Act of August 1937, 50 Stat. 675, ch. 690, as added by Section 8 of 
the Act of May 16, 1958, 52 Stat. 371, ch. 225, as amended py Secticn 3 of 
the Act of July 10, 1952, 66 Stat. 543, ch. 649. (Sections 47-2400 and 47- 


2404, D.C. Code, 1951, Supp. VI). 


STATEMENT OF THE CASE 

Respondent, the Southern Railway Company, hereinafter referred 
to as "Southern" or "the company", is a corporation organized under the 
laws of the Commonwealth of Virginia with its statutory office in Richmond, 
Virginia. It maintains its principal executive offices at its terminus in the 
District of Columbia (J. A. 59, 559). The business of Southern is the trans- 
portation of persons and property by railroad in interstate commerce over 
approximately 6, 290 miles of railroad lines in the States of Georgia, North 
Carolina, South Carolina, Virginia, Florida, Alabama, Mississippi, Ten- 
nessee, Kentucky, Indiana, Illinois, and the District of Columbia. Re- 
spondent owns no railroad trackage in the District. Its trains are operated 
within the District of Columbia over the tracks of the Pennsylvania Railroad 
Company under an agreement. By contract, the Pennsylvania Railroad 
Company transports the freight of Southern into the District over the 
tracks of Pennsylvania.(J. A. 59-64, 362). The maximum distance which 
respondent's passenger trains traveled within the District was 5. 43 miles. 


The maximum distance for freight was 4.25 miles (J. A. 560, 362). 
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The general executive offices of Southern are maintained in a large 
office building at 15th and K Streets, N.W., in the District. Legal title to 


respondent's general office building is in a corporation known as the 





Georgia Industrial Realty Company. This corporation is wholly owned by 


respondent and, in fact, is the real estate department of respondent, to 


which respondent advanced the necessary money for the construction of 


the aforesaid office building. The officers of Georgia Industrial Realty 


Company are the officers of Southern. The Georgia Industrial Realty Com- 


pany pays to respondent interest on the loans used by the Georgia Industrial 
Realty Company to build respondent's general office building. ih turn, the 
railroad company pays to the realty company rent for its use of the build- 
ing. The Tax Court found that these transactions of lending and renting 
constitute what is generally known as "wash" transactions (J. A. 12-16, 

369, 370). | 


Located in respondent's general office building in the District are 





approximately eleven hundred employees of respondent including its 
president, and its vice-presidents in charge of the major departments of 
the company, which consist of the operating department, the traffic de- 
partment, the finance and taxation department, and the accounting depart- 
ment. Besides these departments, respondent's law department is located 
in its general office building. Each of the vice-presidents in charge of a 


department has his immediate staff in this building, and approximately 
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one-thir¢é 5 the overall activities of the accounting department of the com- 
pany are centralized: and conducted in respondent's general office building. 
In addition, the office of the assistant to the president of Southern is located 
in the general office building and this officer is in charge of public relations 
and publicity. All of the principal assistants to the vice-president of the 
company in charge of operations have their offices in this building and in 
their several capacities are responsible for the functions of mechanical 
work, maintenance-of-way work, and transportation, which comprise the 
three major divisions of the operating part of the railroad. Each of these 
officers has his necessary clerical staff located in the building. The com- 
pany maintains in its general offices the necessary facilities for the pro- 
cessing of claims against the railroad and also a ticket office for the sale 
of tickets for transportation over its railroad lines (J. A. 83-88, 344). 

The terminal facilities of Southern into the District of Columbia are 
located at a station known as the Union Station which is owned by a corpor- 
ation known as the Washington Terminal Company. The use of Union Sta- 


tion by respondent as a terminal for its trains is based upon an agreement 


entered into in 1907 (Petitioner's Exhibit 4) between the Washington Termi- 


nal Company and the Pennsylvania Railroad Company, the Baltimore and 
Ohio Railroad Company, the Chesapeake and Ohio Railroad Company, the 
Richmond, Fredericksburg and Potomac Railroad Company and the Southern 


Railway Company. In accordance with this agreement the Washington 
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Terminal Company provides the passenger station known as Union Station 
for the five railroad companies mentioned in the agreement. In addition, 
the Terminal Company supplies to Southern al! necessary tracks for the 


accommodation of the trains of Southern, a storage yard for the storage of 


equipment delivered at the Union Station, shop facilities for the maintenance 





of the engines and cars of Southern, and all necessary switching operation 
which respondent's trains and crews require, facilities for the sale of 
tickets, for the handling of baggage, and for the handling of United States 
, mail, and the necessary power and facilities for the convenience and com- 
fort of passengers using respondent's trains (J. A. 33-35). | 
The building known as Union Station is primarily for the accommoda- 
tion of passengers. It contains ticket offices, baggage peace facilities, 
rest rooms, drug stores and other merchandising stands, telephone booths, 


locker checking facilities, restaurants and offices. Allof the facilities of 


the building known as Union Station, with the exception of offices maintained 


by the Terminal Company for its activities in the conduct of the station on 


behalf of Southern and other railroad companies terminating in Washington, 





are maintained on behalf of persons employing the facilities of Southern and 
the other railroad companies. All of these facilities and services are rea- 
sonably necessary for the transportation of passengers on railroad trains in 
and out of the District of Columbia (J. A. 39-41, 50, 54-55). During the 

years 1949 to 1953, inclusive, Southern maintained offices at the Union Sta- 


tion for its dining car department (J. A. 41). During these same years other 








6 
railroad companies making use of the Union Station-maintained offices there- 
in for the purpose.of carrying out certain of their functions (J. A. 41). 
The Washington Terminal Company, as a corporation, operates 
neither at a loss nor a profit, and is known as a railroad "joint facility". 


The "joint facility" is actually a cooperative of the five railroad companies 


operating trains into the District. All expenses of the operation of the 


Union Station building and the other facilities maintained on behalf of the 
railroad companies, with the exception of certain expen: es for which each 
railroad company pays as the service is rendered to it, are shared by the 
railroad companies named in the 1907 agreement. (J. A. 56-57). Costs of 
the operation of the Union Station and related facilities maintained by the 
Washington Terminal Company are apportioned to the several railroad 
companies using those facilities on the basis of the use which each such 
railroad company makes thereof. Costs of repairs provided by the termi- 
nal company to cars and engines of the railroad companies are not, however, 
apportioned among the railroad companies, but are billed directly to that 
company which received the particular service to its car or engine which 
includes the cleaning of equipment and supplying of fuel, ice, water, lubri- 
cants, train supplies and engine-house expenses (J. A. 35-39). 

Southern filed with the Assessor of the District a corporation fran- 
chise tax return for each of the years 1949 to 1953, inclusive (Respondent's 
Exhibits A-2, B, C, Dand E). The company, for each of those years, re- 


ported to the District that it had no "net taxable income" subject to tax in 
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the District and that no tax was due from it to the District. In fact, the 


returns filed by respondent for each such year reported, underoath, that 


the railroad company had sustained a loss from its business within the Dis- 
trict. Each of the returns filed by respondent for the tax years 1949 to 1953, 


inclusive, inciudes a Schedule "M" which, for eack such year, respondent 





completed as follows: 


Schedule M--SALES AND PERSONAL SERVICES SCHEDULE 
See Instructions 1 and 2 


1. All sales of goods made to the United States, the District | 
of Columbia, or others, from stock located in the District | 
(including stock located in a store, warehouse, public | 
warehouse, or consigned stock) 


2. All sales of goods shipped into the District of Columbia, 
to the United States, the District of Columbia or others---' 


3. All sales of goods shipped from stock located outside the 
District to destinations outside the District, whether made 
to the United States, the District of Columbia or others, in| 
those cases where the sales were made by, from or through 
or credited to an office, or other place of business in the 
District or by, from or through or credited to an office or 
other place of business of an officer, agent or representa- 
tive of the taxpayer in the District 


Charges for work done or services performed in the 
Dis 
Total of Items 1, 2, 3 and 4 


Amount included in Item B in "Computation of District of | 
Columbia Apportionment Factor" on page. i of this return-- 


| 


Total amount of all sales of goods called for in Items 1, 
2 and 3 which have been omitted from Item 6. (*) (Item | 
5 minus 6) -$ -0- 


(*) Attach a schedule explaining fully the nature of the sales om**ted and 
state reasons why, in the opinion of the taxpayer, the income from 
| (See In- 


sales so omitted should not be apportioned to the District. | 
structions 1 and 2) | 
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Thus, respondent for each tax year reported to the Assessor of the 
District on Schedule '"'M" of respondent's corporation franchise tax return 
that its "charges for work done or services performed in the District" were 
"$-0-". 

Subsequent to the filing of franchise tax returns by respondent, the 
Corporation Franchise Section of the Assessor's Office reviewed those re- 
turns and concluded that it was necessary for that office to obtain informa- 


tion from the company in order to apply to the determination of the tax pay- 


able by the company the regulations promulgated by the Commissioners 


under the Income and Franchise Tax Act (J. A. 235-239). In furtherance 

of this purpose, representatives of the Assessor's Office and of Southern 
held conferences at which the District representatives were advised by the 
representatives of the company that it could not furnish information to the 
Assessor's Office concerning either the "charges for work done or services 
performed by it within the District" or the expenses of its operations within 
the District (J. A. 259-260). Upon inquiry by the District representatives 
of the company's officials as to the reasons for the failure of the company 
to complete Schedule ''M" on the franchise tax returns filed by the company 
with the District, it was ascertained from those officials that the records 
of the company were not maintained in a manner which would permit the 
completion of that schedule, and the company could not supply information 


concerning the charges made by it or the costs incurred by it within the 





| 
| 
| 
| 
| 
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District as the records maintained by the company would not reflect those 


items (J. A. 272-280). | 


In additition to the evidence uf witnesses for the District concerning 


the inability of the District to secure from respondent information as to 





"charges" or "costs", evidence was offered by the District concerning con- 
versations between representatives of the District and of Southern pertain- 
ing to the method which would be used by the District to ascertain "charges" 
in the absence of evidence from the company upon that subject. | The Tax 
Court held inadmissible proffered additional evidence on behalf of the 
District pertaining to the basis for the attempt by the Assessor's Office 

to ascertain from the railroad company the expenses incurred dy it in the 


conduct of its railroad operations. In consequence, a proffer was made 





by counsel for the District that, if the District's witness were permitted 

to testify, the evidence would show in substance that the Assessor's 

Office, in the application of the Commissioners’ regulations to borporations 
making charges for work done or services performed, both nine and sub- 
sequent to i953, attempted to obtain from suck corporations the "charges" 
made by them for their services, as specified in the regulations; that when 
a corporation making "charges" could not supply the amount thereof, the 
Assessor's Office uniformally made a determination thereof on the basis 

of the expenses incurred by the company in the performance of its work or 


services; that in the case of Southern, and because of its inability to pre- 
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sent its "charges", those charges were ascertained upon the only indicia 
available to the Assessor which was the expenses incurred by Southern in 
the District and elsewhere (J. A. 245-271). 

The refusal of the Tax Court to permit the District to adduce evidence 
concerning the method used by it for the ascertainment of respondent's 
charges was based upon the ground that the actions of the Assessor, and 
the reasons which under lay it were immaterial in the determination of the 
tax liability of respondent (246-252), and upon the further ground that in the 
ascertainment of "charges", the costs of furnishing the services which gave 


rise to those charges was completely immaterial (J.A. 249). 


Evidence was, however, adduced before the Tax Court concerning 
the basis upon which the Assessor computed the assessment against Southern 
of taxes for the years 1949 to 1953, inclusive, which showed that the assess- 
ment was made upon a\determination by the Assessor of all of the costs of 
the railroad company which pertained to work done by it in the District and 
the comparison thereof with all costs to the railroad for work done by it 
everywhere. This comparison produced a factor which was then applied to 
the net income of the railroad company subject to apportionment (J. A. 262- 
263), and resulted in the determination of the net income of the company 
attributable to the work done or services performed by it in the District. 
In the application of the formula promulgated by the Commissioners on 


August 6, 1953, for the ascertainment of "charges", the Assessor con- 





at 
sidered that there was no material difference between that regulation and 
the regulation on the same subject matter which preceded it (J. N 27). 
In answer to a question as to the formula selected in the computa- 
tion of the taxes, the examiner in the Office of the Assessor who actually 
drafted the computations for the assessments of deficiencies in| taxes 


against respondent stated: "A. Well, it's bound to be in 10-2-d-2, but this 





was amended, I think, August 6, 1953. We were attempting to use the 


charge formula, I mean, under the old years, but charges I understand 


could never be developed, so therefore our method was tc employ ex- 
penses and expenses was actually used in computing this." (J. A. 17). 
(Emphasis supplied) | 
On August 17, 1955, the supervising examiner of the Income and 
Franchise Tax Division of the Assessor's Office sent to Southern a letter 
pertaining to the tax liability of that company for the years 1949 to 1953 in 
which it was stated that the Assessor had, from information available, 
made a final decision as to that tax liability as provided under Section 47- 
1586(d), D.C. Code, 1951 (J. A. 408). Enclosed with this letter was a 
computation sheet showing the method by which the Assessor computed the 
deficiencies in tax owned by respondent to the District (J.A. 409). Pur- 
suant to this computation, which was made upon the then available facts 
as to the costs to respondent of work done or services performed within the 


District and the costs of work done and services performed everywhere, 
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there was assessed against the company a deficiency in tax for the year 
1949 in the amount of $30, 397; for the year 1950, $50,633.60; _ . ii 
for the year 1951, $49, 228, 87; for the year 1952, $64, 673.83; and for the 
year 1953, $74,725. 36, with interest at the statutory rate. These amounts 
were paid by the company (J. A. 341, 410-411). 
On November 10, 1955, respondent filed in the District of Columbia 


Tax Court a petition to recover all of the taxes assessed as a deficiency 


against it and, on November 29, 1955, filed an amended petition to the same 


effect. The District of Columbia, on June 14, 1956, filed an answer to 
the amended petition of respondent in which the District sought an increase 
in the assessments of corporation franchise taxes against respondent for 
the years 1949 to 1953, inclusive. The amounts of increase Sought by the 
District were for the year 1949, the sum of $21, 739. 81; for the year 1950, 
$43, 094. 76; for the year 1951, $40,877.97; for the year 1952, $51, 746. 65; 
for the year 1953, $58, 173. 82; plus interest as provided by law (J. A. 350- 
355). The basis for the increase in the assessments was contained in an 
exhibit to the District's answer in which was set forth a schedulization of 
the expenses of Southern in the District for the years 1949 through 1953 
(J. A. 356-357). Upon this basis a redetermination of respondent's tax 
liability to the District was set forth in a second exhibit to the answer of 
the District reflecting the computation, according to the District, of the 


apportionment factor applicable to respondent's net income subject to 
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District tax (J. A. 358). The amounts specified by the District in the exhi- 
bits to its answer as representing the costs of the railroad coniaiy had, 
subsequent to the original assessment of taxes, been supplied By the company 
to the District, and, without admitting the correctness of the Assessor's ap- 
proach to the ascertainment of respondent's tax liability, it was|agreed by 
respondent that, if the District was correct as a matter of law, these 


items of costs set forth by the District in its answer were correctly set 


forth for the purpose of the determination of the tax liability of respondent 


(J. A. 12-13). 
It was established through the testimony of witnesses ‘ed respondent 
that Southern does not keep records of its revenues from freight business 
consigned to or transported out of the District of Columbia (J. A. 66-67). 
For purposes of respondent's accounting records, the amounts received 
from passengers are allocated on the basis of the number of miles these 
passengers traveled (J. A. 69). 
The testimony of Mr. Charles M. Davison, Jr., Vice-President of 
the Southern Railway Company, on the matter of the allocations made by 


respondent was as follows: 





"THE COURT: Mr. Witness, I don't think you understood 
the question. Do you have any record for the services Ais 
formed within the confines of the District of Columbia segre- 
gated from the rest of the service? Let's say, for instance, 
take the example Mr. Wixon gave you of a passage from Wash- 
ington to Charlottesville, Virginia, do you have any records 
segregating the proportion of that charge that relates to the 
area in the District of Columbia? 
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THE WITNESS: Yes, sir. 

THE COURT: You do, sir? 

THE WITNESS: Yes. 

MR. WIXON: You do have such a record? 

THE WITNESS: Yes. 

BY MR. WIXON: 

Q@. How was that record kept? A. Kept on a mileage 
basis. 

Q. In other words, you take the number of miles that 
the passengers travel and you divide that into an item to get 
the charge, is that right? I'm not trying to fence with you. 
A. We have a charge for the trip from Washington to Char- 
lottesville, and we divide it between the District of Columbia 
and Virginia on the basis of the miles traveled in each juris- 
diction. 

Q. Do you have any direct accounting fpr the charges 
made for services performed in the District of Columbia or 
work done in the District of Columbia? 

THE COURT: What do you mean? 

MR. WIXON: On the Eastern, [Southern] on an allocable 
basis by dividing mileage into amounts? 

THE WITNESS: We don't. (J. A. 117-118) 

* * * 


THE COURT: Let's take the example he has given you. 
You say that you allocate to the District of Columbia certain 
proportions based on the mileage within the District of Co- 
lumbia. Do you have any other accounting, any other method 
of allocating to the District of Columbia? 

THE WITNESS: None whatever. 

MR. WLXON: I beg your pardon? 

THE WITNESS: None whatever." (J.A. 118-119). 


Alluding again to the freight operations of Southern, the following 
testimony was given by Mr. Davison: 


"Q. Now, with respect to freight, do you keep any 
records or do you have any accounting for the charges which 
you made in the District of Columbia for work done or ser- 
vices performed for the passengers in the District of Colum- 
bia? I don’t mean passengers, I mean the shippers in the 
District of Columbia? A. We do not have any records of 
revenue for service performed in the District. 
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THE COURT: You mean no allocation? 
THE WITNESS: No, sir, we don't mean that. We made 
it for the purpose of this case but we have no regular record 
of that. 
BY MR. WIXON: 
Q. Do you know, Mr. Davison, what in fact were the 
charges made to passengers or to shippers of freight for 
the services and the work you performed in the District of 
Columbia? | 
MR. JONES: Do you mean the amounts? | 
THE COURT: Amounts or years? | 
MR, WIXON Amounts? 
THE COURT: You mean for the years -- 
MR. WIXON: 1949 - 1953 exclusively ? 
x * * 


| 


THE WITNESS: No, sir." (J.A. 119-120) | 
So far as the records of the company are concerned, sl of the rev- 
enues obtained by it from its passenger service is assigned to any terminal 
facilities maintained by the company on behalf of its passengers. Southern 
would assign, so far as revenues are concerned, the same amount of revenue 
to a distance of 3 miles in rural Virginia as it would to 3 miles in the District 
of Columbia which contains terminal facilities (J. A. 69). 
No segregation is made by the company in its books and records of 
the revenues derived by it from the hauling of freight within or from the Dis- 
trict of Columbia. In other jurisdictions a method is employed by respondent 
allocating its freight revenues on a "ton-mile" basis. Under this method a 
ton of freight carried one hundred miles would be recorded as one hundred 
ton miles (J. A. 70). The revenues obtained by the company are predicated 
upon the tariffs authorized by the Interstate Commerce Commission (5. A. 


67-68). In determining the "charges" to be made for the hauling of freight 
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and passengers consideration is given to the expenses incurred by the com- 
pany in conducting the operations of the railroad (J. A. 106-107). The Tax 
Court prohibited examination by counsel for the District of the vice-president 
of respondent concerning the extent to which the expenses of the operations 
of the company are a factor in the determination of the charges made by the 
company to passengers and freight shippers (J. A. 107-108). Nevertheless, 
the Tax Court stated that "* * * it is a matter of common knowledge that all 
rates, especially in interstate commerce and in many instances, intrastate 
commerce, are fixed by the Interstate Commerce Commission, after hear- 
ing, and in regard not only to expenses and costs of the immediate railroad, 
but often times by the cost of his [its] competitor * * *" (J. A. 110). 

Southern performs "work" within the District of Columbia compris- 
ing all of the elements! which go to the running of a railroad including the 
hauling of its passengers on trains by railroad crews, the maintenance of 
its equipment, the keeping of its records, the supervision of its employees, 
the operations of its buildings of all kinds, the maintenance of its track, 
and the like (J. A. 113,114). None of these activities, according to the Tax 
Court, constitute "work" under the Commissioners' Regulations (J. A. 115). 


Southern does not maintain any records of the charges made by it 


for services performed in the District or work done in the District. In 


order to ascertain those "charges" it is the procedure of the respondent to 


keep records of the number of miles traveled by passengers and the amounts 
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received from such passengers (J. A. 118-119). No records are kept by 
the company of the revenues derived by it for services performed in the 


District. Thus, in order for respondent to separate its District operating 





revenues from operational revenues in other jurisdictions, it was necessary 
for respondent to make an allocation on the basis of passenger miles and 
freight miles (J. A. 121,122). To support its contention that the assess- 
ments against it were improper, records were produced by respondent of 
the allocations made by it of its revenues, expenses, taxes and joint facility 
accounts which had been allocated on those records on a mileage basis to 
the District (J. A. 131-141). (Petitioner's Exhibits No. 15A and B through 
24A and B). These records were maintained on the basis of train miles, 


locomotive miles and car miles, tons of freight handled, tons one mile, 


revenue passengers carried, and revenue passengers carried one mile 


(J.A. 133). (Petitioner's Exhibits 15A and B through 24A and B were re- 
ceived in evidence over objection by the District, in the Court's language, 
"* * * to show the charges that the Southern Railway made for the services 


performed in the District of Columbia during the taxable years involved". 





(J..A. 139). 


The allocation of revenues and expenses pertaining to the ope rations 


by respondent of border terminals such as:the Washington Terminal is 
predicated upon an apportionme nt of these items over the entire railroad 


system on the basis of passenger miles for passenger terminals, and, on 
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the basis of ton miles for freight terminals. For the purposes of the main- 
tenance of its records,| it is the theory of respondent that the expenses in- 
curred by it are applicable to the entire system since, in the maintenance 
of the facilities of the railroad, the charges incurred in the operation of the 
facilities are for services supplied all over the railroad system. A similar 
reasoning obtains in respect of the revenues derived by the company from 
its entire system operation, except for intrastate revenues which are as- 
signed to the state in which they are earned (J. A. 149-161). In Exhibits 


15B to 24B, in allocating revenues and expenses to the District on a mileage 


basis, a distance of 3 miles was used. All of these revenues and expenses 


were predicated upon interstate traffic and were allocated to the District 
on the proportion which 3 miles bore to the total mileage of the entire rail- 
road system of the company (J. A. 177,178). 

These exhibits do not, however, allocate freight revenues and freight 
expenses to the District since, in the preparation of such records, it was 
considered that the amounts paid to the Pennsylvania Railroad for the 
transportation of Southern's freight from the Potomac River to its ultimate 
destination in Washington would exceed the amounts which could be said to 
have been derived by the company within the District (J. A. 178-180). For 
the purposes of these exhibits, therefore, it was assumed that no revenues 
whatsoever were attributable to the District of Columbia in connection with 


the freight operations of Southern within the District (J. A. 181-182). 
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In the allocation of revenue and expenses to geographical areas con- 
taining terminals, no consideration is given by the company to the terminal 
facilities, with the exception of so-called border terminals at|the end of the 
company's line (J. A. 186). In the computation of the company's records of 
the allocations of passenger revenues and expenses there wasjused the aver- 
age rate charged by the company per passenger mile as shown on the annual 
report of the company of its operations (J. A. 187-188). (Petitioner's Exhi- 
bit 12A to 12E, inclusive). | 

As a part of respondent's case, there were offered and received in 
evidence as Petitioner's Exhibits 25 through 27 (J. A. 443-449), computa- 
tions made by an employee of respondent of the expenses and revenues of 
Southern which it proffered as the basis upon which its tax liability should 
be determined. Of these exhibits, the Tax Court admitted Petitioner's 
Exhibit No. 26 '* * * as the witness’ opinion as to the proper way of deter- 


mining the expenses and charges for the freight and passenger services 


| 


within the District of Columbia for the periods indicated." (J|A, 205). All 
of these computations were predicated upon a revenue ton mile basis (J. A 
206-207), and upon a distance of 4.25 miles as representing the maximum 
mileage within the District over which freight of Southern would be trans- 


ported (J. A. 211). | 





In preparing these computations, no consideration was given to ter- 


minal facilities within the District of Columbia since, as the witness who 
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prepared these exhibits stated, ''I feel that terminal expenses should be as- 
signed over the average haul of the traffic which made use of those terminals. 


I had no way of doing that in this instance so I apportioned it on a ton mile 


basis which apportioned this local terminal over other ton miles but at the 


same time brought other terminals expenses back over this line on a ton. 
mile basis." (J.A. 215). In the preparation of Southern's Exhibits 25 
through 27, reference was made by the witness who prepared them to South- 
ern's Exhibits 15 through 24 A and B, and his allocations were based upon 
methods of allocation and apportionment as reflected in the books and records 
of Southern (J.A, 221). Exhibits 15B through 24B, allocating, according to 
respondent, revenues and expenses of the company to the District on a 
“mileage” accounting system were based on "a methodology by Southern 
Railway Company and generally followed by railroads throughout the South. ” 
(J. A. 222). It was substantially, upon the basis of the computations made by 
an employee of respondent of the amounts of revenue which, on a passenger 
and ton mile basis ought to be allocated to the District for District tax pur- 
poses, that the Tax Court made its determinations against the District (J. A. 
393-399). 

Upon the conclusion of the presentation of respondent's case, the 
District presented evidence of an expert in the field of public transportation, 
Dr. Ford K. Edwards who holds a degree from Iowa State College and a 


doctorate from Yale University, and who practices in the District as a 
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transportation consultant engaging in various studies in fields of transpor- 


tation dealing with accounting, statistical, rate, and revenue matters. The 


positions held by Dr. Edwards range from that of transportation economist 


and examiner with the California Public Utilities Commission ! 
principal economist, head cost anaiysist and director of the ikecetate Cem- 
merce Commission's Bureau of Accounts and Cost Finding. In these posi- 
tions Dr. Edwards conducted various studies in the field of cost finding as 
related to rate-making for carriers and participated over a period of years 
in a great many cases involving railroads, motor carriers, elie carriers 
and the like. As head cost analyst with the Interstate Commerce Commis- 
sion, Dr. Edwards supervised the cost section of the Commission which 
involved the development and application of cost finding sieeauies to all 


types of carriers, particularly railroads on a nation-wide scale. As 


director of the Bureau of Accounts and Cost Finding of the Interstate Com- 





merce Commission, he supervised both the Washington and Field staffs of 
the Commission engaged in the auditing of the accounts of public carriers. 
Both as a consultant and while holding these positions, he appeared as a wit- 


ness from time to time before the Interstate Commerce Commission, be- 





fore various other regulatory bodies, and before the courts. His qualifi- 
cations as an expert in his field were conceded by respondent (J. A. 295-298). 


In preparing to testify as an expert on behalf of the District, Dr. 


Edwards reviewed and was familiar witi: the testimony and exhibits on file 
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in the District of Columbia Tax Court in this case. In summary, he testi- 


fied that the "charges" for work done or services performed by Southern in 


the District of Columbia could not properly be determined, either as to 
freight or as to passengers, upon the basis of freight ton miles or passen- 
ger miles (J. A. 306-314). He stated that, in his opinion, in the absence of 
the maintenance by Southern of records which would show the "’charges' 

for work done and services performed in the District", the best basis for 
the distribution of charges for work done or services performed in the Dis- 
trict, and elsewhere, is the ratio which actual expenses and outlay incurred. 
in the District bears to the outlay incurred elsewhere (J. A. 317-318). He 
testified, "I believe that the distribution of charges, as between the District 
of Columbia and the Southern Railway operations elsewhere, can best be de- 
termined on the basis of the expense outlays in the District versus the ex- 
pense outlays everywhere * **". (J, A, 318-319). He further testified 

that the expenses incurred by a railroad company in terminal operations as 
well as administrative offices are all directly related to the furnishing of 
transportation and that it is basic that "a very large part of the direct ex- 
penses of furnishing transportation services have no relation to mileage; 
they are incurred in these big terminals where the locomotives and cars 
are switched and serviced and in some cases repaired." (J.A.322) On 

the matter of the relationship of terminal operations to the fare charged to 


a passenger or the freight rate paid by a shipper, Dr. Edwards testified: 
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"THE WITNESS: The basic problem in the apportion- 
ment and what I am getting at here is that a very substantial 
part of expenses are not related to miles, and when a mileage 
allocation is used, it throws, or allocates a very large part 
of the charges to areas outside of the terminals, where there 
is a pure running operation, and the mileage which a ton or 
a passenger may move within a terminal may be very yery 
minute, a minute part of the whole. And percentage-wise, 
such minute part of the whole fails to reflect the costs of 
work done and services performed within that terminal, so 
that when you use mileage pro-rates, you throw or allocate 
charges away from localities where there are very heavy ex- 
penses incurred, and outlays imcurred, for the benefit of thet 
train, and which a train could not do without. 

Therefore it takes more than just miles to reflect, in my 
opinion, the proper allocation of either charges or costs. 

THE COURT: You mean distribution? 

THE WITNESS: Yes, pardon me, distribution between 
the line operation and the big terminal operation. The only 
answer that I see to it is that based upon the outlays incurred. 
When the train is running, it has its crews and fuel and so 
forth, but when it gets into the terminal, it is no longer run- 
ning, the operation is a meager number of miles within a 
terminal, but yet you have heavy expenses, the cost of which 
are buried in that passenger's fare or in the shipper's freight 
rate, but they don't get allocated on a mileage basis to’ 
terminal operation; there are too few miles from the boundary 
of a city into the union station to reflect mileage wise all the 
costs that are imbedded, involved in that terminal operation. 
(Emphasis supplied) _ 

That is why I believe a mileage pro-rate fails heavily to 
allocate either charges or costs to an area which is substan- 
tially a terminal operation, with little or no mileage pa 
(J. A. 322-324). 





In amplification of his testimony regarding the failure of a mileage 


pro-rate to properly reflect, as to the District, either charges or costs Dr. 
Edwards explained that the work of Southern within the District of Columbia, 
which he defined as including general office work, accounting,, management, 


and supervisory operations, were all essential to the supplying of traispor- 
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tation for which charges were made to persons using the company's railroad 
facilities (J. A. 326-329). General office expenses incurred by Southern in its 
railroad operations, he said, would be included in the cost of a ticket to a 
passenger on the railroad's line and as an example, cited the case of travel 
between Birmingham and New Orleans, stating that the item of general office 
expenses would be included as work done in Washington for transportation 
services performed in Alabama (J. A. 332-333). Dr. Edwards stated: "I 


haven't used that word 'services performed’ as meaning only train movement. 


I was thinking of all services performed in the sense that everybody, every 


employee from the brakeman on the train up to the president is engaged, 
broadly, in performing service to the public according to his duties. It is 
not limited to the train crew." (J. A. 333) 

The recoupment of the expenses incurred by respondent within the 
District in the maintenance of its general office building is in the charges as- 
sessed. It was Dr. Edward's opinion that distribution of these expenses on 
the basis of a ton mile or passenger mile do not reflect '***this large oody 
of costs and the charges assessed to meet these costs which arise from the 
work done and services performed in a terminal area." (J. A. 334) In this con- 
nection, he testified that, in cases where there is a need to separate charges, 
"a basis that may be used and has been used for certain purposes is to break 
do wn the expenses or costs incurred in the terminal area in relation to those 
that are outside the terminal area and are straight running operations from 


one point to another" (J. A, 534-335). 





| 
| 
| 
| 
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Unless, as Dr. Edwards testified, charges are derernimea ona 
basis which reflects district or the locality where the work is performed, 
'* * * there are practically no charges that would be distributed to the work 


done and services performed in a large terminal area. The work done and 





services performed there may be of very great magnitude." (3 . A. 336). 
On the matter of his use of the word "charges", Dr. Edwards was asked to 


state "the sense in which you use charges as it is related to your testimony 


| 
| 


in this case?" His response was: | 
"THE WITNESS: By the term charges, I mean the 
charges assessed the users of the service; I mean the | 
amount collected from the passengers and freight shippers. 
I refer particularly to tariff charges as an illustration," 
(J. A. 340) | 


Notwithstanding the testimony of a recognized expert in the field of 
public transportation, particularly as related to railroad carriers, the Tax 


Court, in its findings of fact and opinion in this case, ignored!the testimony 





of Dr. Edwards to the effect that a mileage pro-rate would not be indicative 
of "charges for work done or services performed”, and adopted, in toto, 
the method of allocating revenue and expenses employed by respondent in 
its accounting practices predicated upon a mileage pro-rate procedure 
(J. A. 364-365). As was stated by the Tax Court in its opinion in this case: 
"The Court has found from the evidence that the correct 
and reasonable method of allocation of revenue from, and 
expenses incident to the operation of a railroad is the one 


employed by the petitioner in its accounting practices, name- 
ly, in respect of passenger transportation the allocation to 
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a georgraphical area or unit that proportion of the revenue 
or expenses as passenger miles operated therein bears to 
passenger miles operated everywhere; and in respect of 
freight transportation the allocation to a geographical area 
or unit that proportion of revenue or costs as freight ton 
miles operated therein bears to freight ton miles operated 
everywhere." (J.A. 388-389) 


The comparison between the apportionment of net income and result- 
ant franchise taxes payable by respondent in accordance with the Assessor's 
determinations and those which result from the adoption by the Tax Court of 
respondent's accounting methods is as follows: 


Southern's Net Net Income Net Income Total Tax Total Tax 
Income Subject apportionment apportion- duefrom due from 
to Apportion- to D.C. by Dis- ment to Southern Southern as 
ment micHe method D.C. by Tax by D.C.. determined 
Court's and method by Tax Court 
Southern's method 


1949 $18, 260,312.25 $812,017.83 $17,877.58 $52,136.81 $875.70 
1950 37,586, 409.52 1,642,413.34 36,480.99 93,728.36 1,902.34 
1951 37,985,384.49 1,572, 404.99 34,898.31 90, 106.84 1, 662. 17 
1952 50,093,566.13 2,092,758.91 42,753. 36 116, 420.48 2,392.83 
1953 56,394, 672.99 2, 421, 305. 28 50,730.43 132, 899. 18 2,917.77 


ce ed a 


$200, 320, 345. 38 $8, 540. 900. 35 $182, 740. 67 $485, 291.67 $9, 750. 81 


Based upon its conclusion that the accounting practices of the railway com- 
pany should be used for the purpose of apportioning respondent's net income 
to the District for District tax purposes, the Tax Court reduced to a total of 
$9, 750. 81 the franchise taxes payable by the Southern Railway Company for 
the years 1949 to 1953, inclusive, as representing the tax liability of re- 

spondent on an apportionment to the District of its net income. This appeal 


followed. 
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STATEMENT OF POINTS | 


1. The Tax Court erred in substituting for the regulations promul- 


gated by the Commissioners for the ascertainment of the net income of re- 


spondent subject to District franchise tax the accounting practi¢es of respond- 


ent based upon mileage pro-ration, notwithstanding that the Commissioner s, 
in 1948, had specifically repealed a provision of their 1947 regulations 
providing in the case of transportation companies for the ascertainment of 


net income on the basis of mileage. | 


2. The Tax Court erred in concluding that the portion of respond- 
ent's net income subject to District tax should be determined on the basis 
of a mileage pro-ration notwithstanding the uncontradicted evidence in this 
case, as well as the decisions of the courts, that a mileage pro-ration in 
a geographical area such as the District in which respondent carries on 
extensive and involved commercial activities for the needuntied of income, 
fails to attribute to the District the portion of respondent's net income 
which, in accordance with the District of Columbia Income and Franchise 
Tax Act, is "fairly attributable" to respondent's business in the District. 

3. The Tax Court erred in refusing to affirm the deter mination by 
the Assessor of the District of respondent's net income "fairly attributable” 
to its commercial activities in the District, based upon an ascertainment 


by the Assessor of "charges" made by respondent for work done or ser- 


vices performed by it in the District through a method which employed the 
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expenses incurred by respondent within the District, where it appeared that 
respondent maintained no records of its "charges" and was unable to present 
either to the Assessor or to the Tax Court any evidence thereof, and where 
it appeared further from the testimony in this case that the method used by 
the Assessor for the ascertainment of respondent's "charges" was, in the 
absence of evidence as'to those "charges" a reasonable and proper method 
consistent with the statute and the Commissioners' Regulations. 
SUMMARY OF ARGUMENT 

The District of Columbia Income and Franchise Tax Act of 1947, as 

amended, imposes a franchise tax upon corporations '* * * for the privilege 


of carrying on or engaging in any trade or business within the District and 


of receiving such other income as is derived from sources within the Dis- 


trict * * *"*, This tax is measured by "* * * that portion of the net income 
of the corporation * * * as is fairly attributable to any trade or business 
carried on or engaged in within the District and such other net income as is 
derived from sources within the District * * *"". When a corporation carries 
on or engages in a trade or business both within and without the District and 
derives net income from sources both within and without the District, the 
statute provides that "* * * the portion thereof subject to tax under this 
article shall be determined under regulation or regulations prescribed by 
the Commissioners. The Assessor is authorized to employ any formula or 


formulas approved in any regulation or regulations prescribed by the Com- 
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missioners under this article which, in his opinion, should be applied in 


order to properly determine the net income of any corporation * * * subject 


to tax under this article". (Sections 1 and 2, Title X, District of Columbia 


Income and Franchise Tax Act of 1947, as amended). 
In August, 1947 the Commissioners promulgated egitavions for the 
apportionment, for District tax purposes, of the income of corporations en- 
gaged in business both within and without the District. These regulations 
contained a provision specifically applicable to public utilities providing for 
the apportionment of the revenues of railroad and other transportation com- 
panies operating both within and without the District on the basis of trans- 
portation mileage within the District to the total of such mileage everywhere. 
In August, 1948, however, the Commissioners repealed completely so muci 
of their regulations of 1947 as provided for the apportionment of the income 
of transportation companies upon a mileage basis. In lieu of the mileage 
formula, the Commissioners retained, in 1948, the provisions of the earlier 
regulations which provided that the apportionment of income derived from 
work done or services performed "shall be such percentage of the total of 
such income as the aggregate of charges far such work done and services 
performed in the District bears to the aggregate of such charges for work | 
done and services performed by the taxpayer everywhere". In August, 1953, 
the Commissioners modified this regulation so as to provide that the appor- 


tionment of income derived from work done or services performed shall be 
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the percentage which the "aggregate of charges for or costs of such work 


done or services performed in the District bears to the aggregate of such 


charges for or costs of work done and services performed by the taxpayer 


everywhere. The Assessor is authorized to use the ‘aggregate’ of charges 
or the aggregate of 'costs' with respect to work done or services performed 
if, in his opinion, it will produce an equitable apportionment." 

The Southern Railway Company, as a common carrier, was engaged 
in the transportation of passengers and freight by railroad both within and 
without the District of Columbia during the years 1949 to 1953, inclusive. 

In accordance with the statute, Southern is liable for District Franchise Tax 
for the privilege which it exercised of carrying on or engaging in a business 
within the District and of receiving income from sources within the District. 
The portion of the net income of Southern to be apportioned to the District 
is, in accordance with the regulations prescribed by the Commissioners, 
that percentage of Southern’s net income as Southern's charges for work 
done or services performed in the District bears to the aggregate of its 
charges for work done and services performed everywhere. 

Southern is engaged in extensive operations within the District in- 
cluding the maintenance of its general office building where it employs ap- 
proximately 1100 people and where it provides the overall administration 
and supervision of approximately 6, 290 miles of railroad track over which 


its trains operate. Southern transports passengers within the District a 
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maximum distance of 3. 43 miles and freight for a maximum distance of 


| 
| 


4.25 miles. In a cooperative arrangement with other railroad companies, 
Southern maintains extensive facilities at Union Station in the District for 

the benefit of its passengers and trains and, by arrangement with the Pennsyl- 
vania Railroad Company, facilities within the District necessary for the 
handling of its freight. The business carried on and engaged in by Southern 

in the District is, therefore, not limited to the insignificant distance within 
the District over which its trains are operated. Thus, the net|income of 


| 


respondent fairly attributable to its District activities bears no true rela- 


tionship to that portion of respondent's total railroad trackage employed by 


Southern in the District in its railroad operations. 


It is a matter of general knowledge, as well asa principle of rate- 





making, that in the authorizing of "charges" to be made by a common Car- 


rier, it is essential, to avoid confiscation, that the "charge" be based upor 


a consideration of the expenses incurred by the carrier in performing a 


public service, as well as upon other factors, so as to provide| an adequate 
rate of return to the carrier upon its investment. Thus, in the case of 
Southern, the "charges" made by it, whether within the District or else- 
where, reflect the numerous commercial activities conducted by it within 
the District. | 
As the record in this case shows, Southern was unable to advise the 


Assessor of the "charges" which it made for "work done or services per- 


| 
| 
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formed in the District". Southern's records are maintained ona mileage 
allocation basis which divides the revenues of the company from its system 
operation equally over the number of miles its passengers and freight travel 
assuming, for this purpose, that each mile of railroad line owned by the 
company produces revenues or incurs costs in equal proportion to every 
other mile. This method of allocation does not take into account, for pur- 
poses of distribution of revenues and expenses, large terminal operations 
and the maintenance of extensive managerial functions such as are involved 
in the District. The system of allocation employed by respondent for its 
accounting purposes, and adopted by the Tax Court as the method for deter- 
mination of respondent's liability for District franchise tax, thus ignores 
the fact that a portion of the net income of Southern was fairly attributable 


to the extensive operations of Southern within the District extending far be- 


yond the minimal distance over which its trains travel. The effect of a 


"mileage" allocation of revenue and expenses is to attribute to the District 
of Columbia a portion of the net income of Southern palpably disproportion- 
ate to the quantum of the activies of Southern within the District directed 
to the production of income. The acceptance of Southern's accounting sys- 
tem by the Tax Court for the determination of respondent's District's lia- 
bility constituted a re-enactment by the Tax Court of a regulation adopted 


by the Commissioners in 1947 and repealed by the Commissioners in 1948. 
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The correctness of the Commissioners action in rejecting a ''mile- 
age" pro-ration method for District tax purposes is demonstrated by the 
fact that the use by the Tax Court of this system. attributed out of the total 
net income of Southern for the five-year period 1949 to 1953 of $200, 320, 345. 38, 
a sum of $182, 740. 67 as being fairly attributable to the exisisivte business 
activities conducted by Southern within the District for that five-year period. 
As the record in this case shows, the expenses incurred by southern for each 
of the tax years in controversy exceeded in the District alone 8 million 
dollars. That Southern recovered its expenses of operation in the District 
through "charges" made by it both within and without the District for the 
work done and services performed by it within the District is indicated by 


its considerable net income. 


But for the fortuitous circumstances that Southern is actually engag- 


ed in transporting passengers and freight within the District, the Tax Court's 
adoption for District tax purposes of respondent's "mileage" accounting sys- 
tem would attribute to the District no portion of respondent's fist income as 
having been derived from any commercial activity in the District whatsoever. 
The Assessor was not required to employ a construction of the Commis- 
sioner's regulations which would produce such an inequitable result. 
It was established in this case by competent evidence of an admitted 
expert in the field of public transportation that a mileage dliseation of reve- 


nues is unacceptable as a basis for the distribution of the revenues of a com- 


mon carrier to a large terminal area such as the District within which Southern 
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maintains and carries on extensive managerial and other.functions necessary 
to its railroad operations. In such a case, as the evidence showed, it is 
properly assumed that the income derived by Southem was proportional to the 
expenses incurred by Southern within the District in the conduct of its com- 
mercial activities. 

The Assessor, in the absence of evidence from Southern as to the 
"charges" made by it for work done and services performed by it within the 
D istrict, made a determinatim of those charges on the basis of the expenses 
incurred by the company within and without the District so as to apportion to 
the District so much of the net income of Southern as, by this method, the 
Assessor determined to be fairly attributable to Southern's business activi- 
ties carried on within the District. The correctness of this approach to the 
ascertainment of Southern's charges is demonstrated both by the testimony 
in this case of the expert witness for the District and by the decisions of the 
courts which have been confronted, in other situations, by problems similar 
to those in this case. The decisions of the courts amply demonstrate that . 
"mileage" pro-ration, when applied to the District, is an inequitable method 
for the determination of respondent's taxable net income. 

The decision of the Tax Court to reject the Assessor's determination 
of "charges" and to adopt in lieu of the Assessor's method Southern's "mile- 
age" accounting system for the purpose of ascertaining respondent's liabili- 


ty for District franchise tax erroneously ignored the requirement of the In- 


come and Franchise Tax Act that there should be taxable by the District so 
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much of Southern's net income as was "farily attributable to any trade or 
business carried on or engaged in the District" by Southern. The action of 
the Tax Court in overturning the Assessor ought to be severed. 


ARGUMENT 
I 
Without any authority in law, the District of Columb 
Tax Court substituted for the re tion promul+ 
gated by the Commissioners a regulation which 


it preferred for the ascertainment of respondent's 
tax Liability. 


Section 2 of Title X of the District of Columbia Income and Franchise 


Tax Act of 1947 states: 


'* * * Where the net income of a corporation or unin- 
corporated business is derived from sources both within 
and without the District, the portion therevf subject to tax 
under this article shall be determined under regulation or 
regulations prescribed by the Commissioners. The Ass- 
essor is authorized to employ any formula or formulas pro- 
vided in any regulation or regulations prescribed by the | 
Commissioners under this article which, in his opinion, | 
should be applied in order to properly determine the net | 
income of any corporation or unincorporated business sub- 
ject to tax under this article." 





The authority of the Tax Court over assessments of reais taxes does 
not extend to an assumntion of the CORET ERS OnAly conferred powers of the 
Commissioners of the District of Columbia to prescribe regulations. The act 
creating the Board of Tax Appeals, now known as the Tax Court, provides that: 


"* * * The board shall hear and determine all questions 
arising on said appeal and shall make separate findings of 
fact and conclusions of law, and shall render its decision 
thereon in writing. The board may affirm, cancel, reduce, 
or increase such assessment. (Act of Aug. 17, 1937, ch, 
609, title IX, § 3, as added by the Act of May 16, 1938, 
52 Stat. 371 (Sec. 47-2403, D.C. Code, 1951, Supp. VD). 
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This Court, in Watrous v. District of Columbia, 77 U.S. App. D. C., 295, 
293, 135 F.2d 654, said of the then Board of Tax Appeals that: 
"* * * It is an administrative agency, provided by 
Congress, to which a taxpayer seeking relief may appeal 
an alleged excessive assessment of the Board of Equaliza- 
tion and Review. As such it must function in accord with 
the legislative directions. * * *" 
Nowhere in the District of Columbia Income and Franchise Tax Act 


of 1947, as amended, or in the act creating the Tax Court is any authority 


the rule-making power of the Commissioners in respect of the administ:. - 


tion of the tax laws of the District. 


As the Tax Court in its opinion noted, this Court, .in Industrial Cover- 


all Laundry Corporation v. District of Columbia, 88 U.S. App. D.C. 266, 269, 
188 F.2d 669, considered the regulation of the Commissioners relating to 
corporations and unincorporated business "where the gross income for any 
taxable years is derived from work done or services performed," and ap- 
proved the regulation which, until August 6, 1953, provided as follows: 
"Where the gross income for any taxable year is de- 

rived from work done or services performed, the portion 

thereof to be apportioned to the District shall be such per- 

centage of the total of such income as the aggregate of 

charges for such work done and services performed in the 

District bears to the aggregate of such charges for work 

done and services performed by the taxpayer everywhere. 

***" (J. A. 384-385). 

The formula of the Commissioners being valid, determinations of 


the income of respondent to be apportioned to the District must be based 
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upon an ascertainment of the charges which respondent made for "work 
done or services performed in the District" as well as "the aggregate of 
such charges for work done and services performed by fhe eeenues every- 


where". 


The Tax Court, commenting upon the Commissioners' regulations 


pertaining to work done or services performed said, in its opinion: 


"It is clear from the language of the formula, and es- 
pecially the use of the word 'charges', that the phrase 
‘work done and services performed’ was intended to mean 
work done and services performed for some person or 
corporation other than the taxpayer, otherwise the use of 
the word 'charges'’ would have been inappropriate. * * *!' 
(J. A. 384) 





The statement of the Tax Court is correct, but the application by 


the Tax Court of its conclusions respecting the regulations was manifestly 
incorrect to the extent of:distorting completely the result which| the regula- 
tion, as it relates to respondent, achieves and the Congress intended. By 
the statute, corporations engaged in business within the District are taxa- 
ble upon so much of their net income "as is fairly attributable tb any trade 
or business carried on or engaged in within the District and such other net 
income as is derived from sources within the District" (Sec. 1,' Title X, 
pistrict of Columbia Income and Franchise Tax Act of 1945, as amended-- 
Section 47-1508, D.C. Code, 1951). 
The Tax Court found as a fact, and the fact is not in dispute, that 


respondent, during the taxable years 1949 to 1953, inclusive, operated in- 
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terstate passenger trains over 3. 43 miles of track and transported freight 
a maximum distance of 4. 25 miles in the District of Columbia, and that it 
operated no intrastate or intra-District trains in the District of Columbia 


(J. A. 360). It was the Tax Court's conclusion in its opinion that the '* work 


done and services performed! by the petitioner [respondent here] was the 


transportation of passengers and freight" (J. A. 387) and that the Assessor 
misconstrued the meaning of the phrase ''work done and services performed". 
The Tax Court said of the error of the Assessor that: 


"* * * Instead of construing those words to mean the 
work and services performed by the taxpayer for its pa- 
trons and customers for which. ‘charges’ were made with- 
in the contemplation of the original amended regulation, 
the Assessor interpreted the regulation so as to include 
every activity of the taxpayer within the District of Colum- 
bia, including services performed by employees for the 
benefit of the taxpayer, for the purpose of apportionment 
of net income to the District of Columbia. * * *" (J.!A. 387) 


Thus, said the Tax Court in its opinion: 


"The Court has found from the evidence that the cor- 
rect and reasonable method of allocation of revenue from, 
and expenses incident to the operation of a railroad is the 
one employed by the petitioner in its accounting practices, 
namely, in respect of passenger transportation the alloca- 
tion to a geographical area or unit that proportion of the 
revenue or expenses as passenger miles (a ‘passenger miie' 
is the transportation of one passenger one mile) operated 
therein bears to passenger miles operated everywhere; and 
in respect to freight transportation the allocation to a geo- 
graphical area or unit that proportion of revenue or costs 
as freight ton miles (a ‘freight ton mile’ is the transporta- 
tion of one ton of freight one mile) operated therein bears 
to freight ton miles operated everywhere." (J.A. 388-389) 
(Emphasis supplied) 
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But for the fortuitous circumstance that respondent operated interstate 





passenger trains over 3. 43 miles of track in the District and freight fora 
maximum distance of 4.25 miles in the District, respondent, according to 


the Tax Court, would not be subject to corporate franchise tax in the Dis- 


trict. That Court, repeatedly during the trial of this case, and finally in 


the opinion which it rendered in this case, stated unequivocally that respond- 
ent rendered no services to the public in any incident of its activities includ - 
ing its general offices in the District of Columbia with the exception of those 
which were directly related to actual transportation of passengers and 
freight on trains operated by respondent. It was upon this basis that the 


Tax Court changed the Commissioners’ regulations providing for apportion- 





ment to the District of Columbia of Income on the basis of "charges for * * * 
work done or services performed" to an accounting method which the court 
found was "the correct and reasonable method of allocation of revenue from, 
and expenses incident to the operation of a railroad" - - i.e., the one em- 
ployed by the petitioner in its accounting practices (J. A. 388). | 
The mileage’ method employed by the Tax Court in this| case had 
been considered by the Commissioners of the District of Colunbjia in the 
original regulations promulgated by them on August 28, 1947. The Commis- 
sioners had then provided for apportioning the revenues of a public utility 


derived from the interstate business within and without the District 


| 
iT 
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"%* * * by applying to the gross revenue from all such 

business that percentage which the mileage within the 

District over which such business was carried bears to 

the entire mileage over which it was carried. In deter- 

mining the apportionment of gross income for the taxable 

year of a railroad company, bus company, or other trans- 

portation company operating both within and without the 

District, the portion thereof derived from within the 

District shall be determined by an apportionment based 

on the percentage that the car, bus, or truck mileage for 

the taxable period within the District bears to the total 

of such mileage everywhere. * * *" 

One year later the Commissioners repealed completely that provision 
of the regulations. But, in the face of that repeal of the law (and the Com- 
missioners' regulations, of course, have the effect of law), the Tax Court 
in this case re-enacted the law. 

Although the Tax Court insists that the District must apportion the 
income of respondent on the basis of miles of transportation, in accordance 
with the accounting practices of the Southern Railway Company, nothing in 
the Commissioners’ regulations or in the statute indicates that "charges", 
as that word is used in the regulations, is to be so construed so as to re- 
late only to that percentage of the actual revenues of the company which a 
"mileage" basis will indicate was paid by a passenger or shipper of freight 


for transportation within the 3.40 or 4.25 miles of railroad line in the Dis- 


trict over which respondent operated its passenger trains or transported 


freight. The Commissioners' regulations speak of the derivation of income 


for "work done or services performed". These regulations provide that 


there shall be ascertained, in the case of a taxpayer deriving income from 
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work done or services performed, the "charges" for such work done or 


services performed in the District" as well as the "charges for work done 


and services performed by the taxpayer everywhere". In the Case of 


Southern,as an admitted expert testified on behalf of the District in this case, 
no passenger or shipper of freight pays a "charge" for the exaht cost to the 
railroad of furnishing to him a railroad passenger car or freight car for 
his transportation or the transportation of freight. Tariffs, said this wit- 
ness, are just not determined on this basis. Each "charge" made to a pas- 
senger or to a freight shipper whether within the District or elsewhere in- 
cludes an element reflecting the work done or services performed by the 
railroad over its entire system. : 
The Commissioners’ regulations specifically avoid any reference to 
the price of a railroad ticket for passenger transportation or the cost to a 
shipper of freight for the handling of his merchandise solely within the Dis- 
trict. It was established in this case that a charge” made by la public util- 
ity such as the respondent is a reflection of the total of the expenses in- 
curred by the carrier in providing transportation to passengers and to ship- 
pers of freight. In the case of Southern "work done or services performed 
in the District" for which charges were made is not and cannot, under the 
regulations, be restricted to an allocation of revenues based upon an 
accounting distribution on a "mileage" basis. Every charge made by 


Southern, whether in the District or without the District, reflects necessar- 
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ily the totality of the expenses of the railroad in the conduct of its trans- 


portation activities. It is a denial of a fact of common knowledge in any 


rate making structure to suggest that the "charges for * * * work done or 
services performed" by Southern in the District relate solely to the reven- 
ues derived by the railroad company on the basis of the total number of 
miles in the District over which that company transported freight and 
passengers. 

This Court can take judicial notice of the fact that, in addition to 
those railroad companies operating trains into and out of the District, other 
railroad companies which do not maintain lines of track into the District 
nevertheless maintain offices in the District for the purpose of carrying on 
certain of their railroad activities. The premise adopted by the Tax Court 
for the ascertainment of respondent's net income subject to tax by the Dis- 
trict would, when applied to other railroad companies not engaged in the 
actual transportation of passengers or freight into the District, result in 
a class of corporations exempt from corporate franchise tax. The appli- 
cation of the Commissioners' regulations to all railroad companies engaged 
in business in the District of Columbia, consistently with the plain language 
of those regulations as applied by the Assessor in this case, would obviate 
the incongrous result of the Tax Court's decision. Even if it be argued 
that the Commissioners’ regulations are susceptible to judicial construc- 


tion, the answer is that such construction ought to be consistent with rea- 
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sonableness and one which will not create an effect contrary to the plain 
intendment of the statute. 

This Court, in Red River Broadcasting Co., Inc. v. Fedéral Com- 
munications Commission, 69 App. D.C. 1, 98 F. 2d 282, cert. deh, 305 U.S. 


625, 83.L.Ed. 400,59 S.Ct.8, adopted with approval the statement of the Cir- 


cuit Court of Appeals for the Eighth Circuit in United States v. Anderson, 
———S— * 


76 F.2d 575, 378, that, "A well-settled rule of statutory construction en- 
joins courts not to attribute to the Legislature a construction which leads to 
absurd results."" As was said by the Supreme Court of Oregon in Holman 
Transfer Co. v. City of Portland, 196 Ore. 551, 249 P. 2d. 175, 181, :*** 
When .a literal application of the language produces an absurd or unreason- 
able result it is the duty of the court to construe the act, if possible, so that 
it is a reasonable and workable law and not inconsistent with the general 
policy of the legislature * * *. A statute is to be construed with reference 
to its manifest object, and, if the language is susceptible of two construc- 
tions, one which will carry out and the other defeat such manifest object, 

it should receive the former construction."" This Court, in Naticnal Homeo- 
pathic Hospital Assn. of District of Columbia v. Britton, 79 U. S. App. D.C. 
309, 312, 147 F.2d 561, 564, said, in quoting from United States v. Powers, 
307 U.S. 214, 217, . 59 S.Ct. 805, 807, 83 L.Ed. 1245, cert.den. 325 
U.S. 857,89 L.Ed1977, 65 S.Ct.1185,"There is a presumption against con- 
struction which would render a statute ineffective or inefficient or which 


would cause grave public injury or even inconvenience." 
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-There is yet another rule which is applicable with even greater 

force to the Commissioners' regulations here involved. The history thereof 
as set forth in this brief shows that the Commissioners in their original 
promulgation of regulations uncer the Income and Franchise Tax Act of 

i947 adopted for the taxation of public utilities a formula predicated upon 
the "mileage" concept. This history shows further that one year thereafter 
the Commissioners abandoned completely the rationale that the "mileage" 


method of escertaining the tax liability of public utilities was acceptable. 


The Circuit Court of appeals for the Sixth Circuit in United States v. Stroop, 


109 F. 2d 891, 895, « case involving the construction of a provision of the 
Internal Revenue Cude, said: 
"The Cengress must be presumed to know the language 

employed iz fermer acts and the judicial construction 

>laced uzon them and if, in sudsequent legislation on the 

same subject, a different language is used, there is a pre- 

sumotion of manifest intention to change ine law." 
The azcplicatiun of the rule enncunced in Stroop to the regulations vyromul- 
gated by the Commissicners requires the conclusion that the adontion by 
the Tax Court of a "mileage'' method for the ascertainment of the income of 
reszondent sudject to|District tax not only fails to accord with the language 
and intention of the Commissioners’ regulations and the statute uvon which 
they were zredicatea, out, infact, denies to the Commissioners the Dre- 


sumption of "manifest intention to change the law'' to which the Commission- 


ers are entitled as a matter of statutory construction. I further authority 
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is required to support the contention of the District that the Commissioners 
are entitled to the benefit of the change in the regulations which they them- 
selves made, that support is supplied by the decision of the Circuit Court 
of Appeals for the Sixth Circuit in Taft v. Commissioner of Internal Reven- 
ue, 92 F. 2d 667, 669, in which the Circuit Court of Appeals for the Sixth 

Circuit, in construing a provision of the Internal Revenue Code, said, on 
the matter of statutory construction: 
'® * * by all accepted rules of interpretation changes 
in the wording of statutes must be construed, in the absence 
of other implications, as denoting intent to change the law, 

for Legislatures are not presumed to do vain things, * * *" 

The effect of the Tax Court's decision is twofold: first, it produces 
a result which, when applied to all corporations of the class of resnondent, 

may require the payment of a tax by some, but the exemption from tax of 


others, even though all are engaged in substantial activities withir the Dis- 


trict of Columbia in furtherance of their corporate purposes; se¢cnd, as tc 


those companies which are to be subjected to tax, it produces a tax which 


bears no true relationship to the quantum of their local commercial activi- 
ties. As was the case of the Revenue Act of 1926, construed by the Supreme 
Court of the United States in Helvering v. Stockholms Enskilda Bank, 293 U.S. 
84, 89, 79 L. Ed. 211, 55 S.Ct. 50, the purpose of the Income and Franchise 
Act of 1947, as amended, is to raise revenues to carry out the municipal 
functions of the District of Columbia. The construction of the Commission- 


ers' regulations ought to be that which will result in the production of 
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revenues consistent with the intention of the Congress. As was said by the 


Supreme Court of the United States in the Stockholms’ Bank case, supra: 


"The general object of this act is to put money into the 
federal treasury; and there is manifest in the reach of its 
many provisions an intention on the part of Congress to 
bring about a generous attainment of that object oy impos- 
ing a tax upon pretty much every sort of income subject to 
the federal power. Plainly, the payment in question con- 
stitutes income derived from a source within the United 
States; and the natural aim of Congress would be to reach 
it. 


Commenting on the rule of statutory construction "that taxing acts certain- 
ly ‘are not to be extended by implication beyond the clear import cf the 
language used’, '' the Supreme Court in Stocxhclm said, at page 9% of its 
opinion, 


"**£* The rule is a salutary one, but it does not apply here. 
The intention of the law maker controls in the construction 
of taxing acts as it does in the construction of other statu- 
tes, and that intention is to be ascertained, not by taking 
the word or clause in question from its setting and viewing 
it apart, but by considering it in connection with the con- 
text, the general purposes of the statute in which it is found 
the occasion and circumstances of its use, and other appro- 
priate tests for the ascertainment of the legislative will. 
* * * The intention being thus disclosed, it is enough that the 
word or clause is reasonably susceptible of a meaning con- 
sonant therewith, whatever might be its meaning in another 
and different connection. We are not at lioerty to reject 
the meaning so established and adopt another lying outside 
the intention of the legislature, simply because the latter 
would release the taxpayer or bear less heavily against 
him. To do so would be not to resolve a doubt in his favor, 
but to say that the statute does not mean what it means. 
"The rule of strict construction is not violated by per- 
mitting the words of the statute-to have their full meaning, 
or the more extended of two meanings; the words are not 
to be bent one way or the other, but to be taken in the sense 
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which will best manifest the legislative intent. United Stat2s 


v. Hartwell, 6 Wall. 385, 396; United States v. Corvett, 
215 U.S 253, 242." 


A comparison of the amount of tax determined by the Tax Court to 
be due the District from respondent with that assessed against! respondent 
by the Assessor indicates graphically the result which obtains from the Tax 
Court's conclusions in this case. The gross disparity requires the conclu- 
sion that the Congressional intent has been defeated. | 

It was, in its ultimate effect, the argument of respondent, and 
naturally so, that there should be adopted a construction of the Commis- 
sioners' regulations which would produce as to it the minimum of tax. 
Whatever may be the natural inclinations of persons to achieve such a re- 
sult in the administration of revenue acts, the Susreme Court has not in 
its approach to this subject considered that the raising of revenues is to 
be resolved in the manner least productive of the results which legislatures 
through their revenue acts have intended to achieve. Colgate-Peimolive- 
Peat Company v. United States, 320 U.S 422, 64S.Ct.227, 88 L.Ed i4s. 

Argument can, of course, be made that the Commi.sioners' regu- 


lations could have been written differently than they appear today. Similar 


argument could be made and has been made in respect of many) statutes en- 


acted by the Congress. In all such cases construction is required if whole 


effect is to be given the legislative intent. No different situation cbtains ir 


respect of the Commissioners' regulations and the District of Columoia 
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Income and Franchise Tax Act of 1947. Ample authority and justification 
for a construction of the District regulations consistent with that advanced 
by the District in this case is found in the decisions of the courts involving 
statutes which required judicial construction to effect the intent of the legis- 
lative body. Smoot Sand & Gravel Corporation v. District of Columbia, 
___U.S.App.D.C._, __F 2d. 
I 
Southern Railway's "mileage" accounting system 
improperly apportioned net income to the 
District. 
The use of the mileage basis of apportionment for the fixing of the 
value of a railroad's property within a given jurisdiction has, of course, 


been sustained by decisions of the Supreme Court. Reference to this 


method was made by that Court in Pittsburgh C. C,.& St. Louis Rail- 


way Co. v. Backus, 154 U.S. 421, 431, 38 L.Ed 1031, 14S.Ct. 1114. But 
the determination of the value of a railroad's property on the basis of mile- 
age for the purposes of a property tax is entirely different from the ascer- 
tainment of income to be subjected to an excise tax under the District's 
statute. Even for the purpose of property taxation the Supreme Court 
noted that the mileage basis of apportionment may be unacceptable, saying, 
"It is true, there may be exceptional cases, and the 

testimony offered on the trial of this case in the Circuit 

Court tends to show that this plaintiff's road is one of such 

exceptional cases, as for instance, where the terminal 


facilities in some large city are of enormous value, and 
so give to a mile or two in such city a value out of all pro- 
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portion to any similar distance elsewhere along the line of 
the road, or where in certain localities the company is en- 
gaged in a particular kind of business requiring for sole | 
use in such localities an extra amount of rolling stock. FE 
testimony to this effect was presented by the company to | 
the state board, it must be assumed, in the absence of any- 

thing to the contrary, that such board, in making the assess- 
ment of track and rolling stock within the State, took into 
account the peculiar and large value of such facilities and 
such extra rolling stock. But whether in any particular | 
case such matters are taken into consideration by the | 
assessing board does not make against the validity of the 
law, because it does not require that the valuation of the 
property within the State shall be absolutely determined | 
upon a mileage basis." 


In a case immediately following Pittsburgh v. Backus, supra, the Supreme 
Court in Cleveland, C.C. & St. Louis Railway Company v. Backus, 154 U.S. 
439, 38 L.Ed. 1041, 14S.Ct. 1122, refused to overturn a determination of 
the value of the railroad company's line, for purposes of taxation, in the 
State of Indiana, saying, in the course of its opinion: 
"The true value of a line of railroad is something more 
than an aggregation of the values of separate parts of it, 
operated separately. It is the aggregate of those values 
plus that arising from a connected operation of the whole, 
and each part of the road contributes not merely the value 
arising from its independent operation, but its mileage | 
proportion of that flowing from a continuous and connected 
operation of the whole. * * *"’ (154 U.S. 444) 
Graphic illustration of the inapplicability of a "mileage" apportionment ap- 
pears in Kansas City, Ft. S. & M.R. Co. v. King, 120 F. 614, in which the 
Court refused to countenance a contention of the railroad that "mileage" 


should be used by the state of Tennessee for the determination of the value 


of the railroad's property in that state where it appeared that, although the 
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railroad had considerable property within the state, out of a total of 675. 19 
miles of main line, the company had only two miles of main line in Tennessee. 
In that case, the Court said, at page 622: 


te * * We have a situation where the ‘length of the road! 
rule, as construed in prctical application to other roads 
differently situated, will not afford a means of reaching the 
value of the property of this company in Tennessee. To 
treat the two miles as main line and as furnishing a number 
by which to multiply the total valuation, divided by the num- 
ber of miles of main line of the whole road, will value this 
property at about $39, 000-- a sum which the testimony dis- 
closes to be so far below its true value as to give an absurd 
preference to this property in taxing railroads in Tennessee. 
This situation was apparent to the assessors, as their re- 
port discloses. While the mileage rule was inapplicable, 
they were, nevertheless, authorized by the statute to value 
this and all other property to the company in Tennessee 
for taxation. This property was not to be valued as a dis- 
tinct and separate entity, but was to be treated as a part of 
the system to which it belonged. The principle had frequent- 
ly been recognized by the courts." 


Recognition of the inapplicability of mileage formulas in circumstances 
where portions of a road within or without a particular state are of substan- 


tially greater value than other similar portions appears in McCord v. Ala- 


bama Great Southern R. Co. ,187 Tenn. 302, 213 S.W. 2d 207, in which the 


Court stated: 


"The general rule is that the value of one part of a 
single continuous line of railroad is fairly estimated by 
taking that part of the value of the road which is measured 
by the proportion of the length of the particular part to 
that of the whole road. This method is what is referred 
to as 'mileage' or ‘length of the road! method of apportion- 
ment. The authorities recognize that this mode of evalua- 
tion is not appropriate where portions of the road within or 
without a particular state are of substantially greater value 





51 


than other similar portions. One method expressly recog- 
nized is the existence in a particular state of terminal facil- 
ities of great value. Nashville C. & St.L. Ry. v. Browning, 
supra, [176 Tenn. 245, 140 S.W. 2d 71, 310 U.S. 362, 60 S.C. 
968, 84 L.Ed. 1254;]Pittsburgh, C.C. & St. L.R. Co. v. 
Backus, 154 U.S. 421, 14S.Ct. 1114, 38 L.Ed. 1031."! 


The value of Southern's activities within the District of Cclumbia is 
evidenced by the fact that the company expended within the District in the 
conduct of its operations for the years 1949-1953, inclusive, a minimum in 


the year 1949 of $8, 808, 763.15 to a maximum in the year 1953 of 


$9, 617,341.81. During these same years the total costs for the operation 


of its entire railroad system ranged from $198, 089, 911. 39 in the year 1949 
to $223, 996, 147.55 in 1953 (J. A. 379). The District of Columbia is a major 
terminal of Southern. The importance of the District of Columbia to South- 
ern operations is such that Southern directs from a large office building in 
the District the entire system of railroad lines which it maintains on the 
Eastern Seabord. Pro-ration of respondent's net income on the basis of the 
miles of track within the District over which its trains are operated not only 
fails to give recognition to the activities of the company within the District, 
but, except in de minimis amounts, fails also to attribute any of the income 
of the company to that geographical area within which the company manifest- 
ly carries on great activities. A mileage pro-ration fails also to recognize 
that "charges" made by Southern to persons employing its facilities both 
within and without the District reflect all of the work and services perform- 


ed by the company within the District on behalf of the public. As the inter- 
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state Commerce Commission said in Associated Jobbers v. A, T. & S. Ry. 
Co., 18LC.C. Reports 310, affirmed 234 U.S, 294, 34S.Ct. 814, 58 L. 
Ed. 1319: 


"The American railroad rate has always been recog- 
nized as covering the full service which the carrier gives 
in furnishing the car, a proper place at which to load it, 
the conveyance of that loaded car, and its terminal delivery. 
* * * The rate, which it is required shall be published, is 
a complete rate, which includes not only the carge for haul- 
ing, but the charge for the use of the terminals at both ends 
of the line. * * * The terminal charges referred to in sec- 
tion-6, and which must be expressly set forth in the car- 
rier's tariff, are those for other services at the terminal 
which the carrier may furnish, such as storage, elevation 
switching and cartage. * * *'' | 


When applied to a common carrier, the use of the word "charge" in 


the Commissioners’ regulations can have no different significance than the 


meaning of that word as it appears in numerous decisions both of the Inter- 


state Commerce Commission and of the courts. 


I 


The use by the Assessor of the costs incurred by 
respondent in conducting its railroad opera- 
tions within and without the District as a means 
of determining respondent's "charges" was, 
under all the circumstances, valid. 

As the record iin this case shows, the Southern Railway Company 
was unable to supply to the Assessor any evidence as to the charges made 
by it for work done or services performed by it within the District. Upon 
the trial of this case, the company produced no evidence of its charges in 


support of its contentions that the Assessor erred in apportioning respond- 
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ent's net income to the District. It relied instead, upon an allocation of its 
revenues and expenses to the District based upon a mileage pro-ration, the 
effect of which was to apportion to the District a de minimis amount of its 
income and to result in a de minimis amount of franchise tax. |In accord- 
ance with the Income and Franchise Tax Act of 1947, that tax is required 
to represent, through an apportionment of respondent's net income, the 
results of respondent's business activities within the District (Section 1, 
Title X, District of Columbia Income and Franchise Tax Act of 1947, as 
amended). The Assessor, relectiag the mileage concept for determination 
of Southern's net income as being "fairly attributable” to its business in 


the District, as the Commissioners had rejected "mileage" in the regula- 


tions promulgated by them under the Franchise Tax Act, resolved the 


question of the "charges" made by Southern on the basis that the costs in- 
curred by it within the District bore a true relationship to "charges". At 
the trial, the correctness of the Assessor's action was demonstrated by 
the testimony of an admitted expert in the field of transportation by com- 
mon carrier. Without contradiction, this expert established that in the 
District of Columbia the use of a "mileage" allocation of respondent's in- 
come would bear no true relationship to the charges made by it and would, 
if used, produce a result palpably disproportionate to the actual charges 
made by it as a consequence of its multiple business activities within the 


District in the conduct of its railroad. 
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Decisions of the courts relating to the applicability of costs in the 

determination of the charges which a railroad may make to persons employ- 
ing its services, demonstrate the correctness of the action of the Assessor 
and the correctness of the testimony of the District's expert witness. Con- 
trary to the conclusion of the Tax Court which adopted respondent's account- 
ing practices for the ascertainment of respondent's liability for tax, these 
cases establish that ''charges"' made by a railroad company are a reflection 
of the expenses of the company and that they are not confined to any given 


geographical area, but are applicable throughout the railroad system. Thus, 


in a statement particularly germane to this case, the Supreme Court of 


Colorado in Consumers' League of Colorado v. Colorado & S. Ry.Co., 64 


Colo. 502, 172 P. 1064 stated: 
"Every charge for transportation comprehends com- 

pensation for initial terminal services for haulage services 

and for final terminal services. In fixing a rate, all inci- 

dental terminal services, that is to say, all terminal ser- 

vices which appertain to the traffic as a whole, must be 

considered and the rate must include, and must be under- 

stood to include these incidental terminal services. * * *" 
In support of this statement the Supreme Court of Colorado cited numerous 
decisions of the Supreme Court of the United States and of the Interstate 
Commerce Commission. 

The fixing of charges in amounts which fail to permit a public car- 
rier to recover its expenses would be confiscatory, and no claim is made 


by Southern that the charges which it made in the operation of its railroad 
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system were not predicated upon a recovery of the expenses Relmeee by it 
in the District of Columbia. | 

The assumption by the Assessor that in the calculation by him of 
"charges" made by Southern to persons employing its facilities there 


should be included all of the expenses incurred by the company within the 





District of Columbia is sustained by the decision of the Supreme Court in 


Banton v. Belt Line Railway Corp, 268 U.S. 413, 69 L.Ed. 1020, 455. Ct. 


534, in which the Court said: 


''* * * The State is without power to require the traffic 
covered by the fare enjoined to be carried at a loss, or) 
without substantial compensation over its proper cost. | 
And such cost includes not only the expenditures, if any, 
incurred exclusively for that traffic, but also a just pro- 
portion of the expenses incurred for all traffic of which | 
that in question forms a part."" (268 U.S. 421) 


Further illustration of the direct relationship which costs and ex- 


penses bear to the charges made by a public utility is found in Northern 
Pacific Railway Co. v. North Dakota, 236 U.S. 585, 59 L.Ed. 735, 35 8. 
Ct. 429, in which the Supreme Court made the statement that: | 


"We have, then, to apply these familiar principles to 
a case where the State has attempted to fix a rate for the 
transportation of a commodity under which, taking the re- 
sults of the business to which the rate is applied, the car- 
rier is compelled to transport the commodity for less than 
cost, or without substantial compensation in addition to 
cost. We say this, for we entertain no doubt that in deter- 
mining the cost of the transportation of a particular com- 
modity, all the outlays which pertain to it must be consid- 
ered. We find no basis for distinguishing in this respect 
between so-called ‘out-of-pocket costs', or ‘actual’ ex- 
penses, and other outlays which are nonetheless actually 
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made because they are applicable to all traffic, instead 

of being exclusively incurred in the traffic in question. 
Illustrations are found in outlays for maintenance of way 
and structures, general expenses and taxes. It is nota 
sufficient reason for excluding such, or other, expenses to 
Say that they would still have been incurred had the particu- 
lar commodity not been transported. That commodity has 
been transported; the common carrier is under a duty to 
carry, and the expenses of its business at a particular 
time are attributable to what it does carry. The State 
cannot estimate the cost of carrying coal by throwing the 
expense incident to the maintenance of the road bed, and 
the general expenses, upon the carriage of wheat; or the 
cost of carrying wheat by throwing the burden of the upkeep 
of the property upon coal and other commodities. This, of 
course, does not mean that all commodities are to be 
treated as carried the same rate of expense. The outlays 
that exclusively pertain to a given class of traffic must be 
assigned to that class, and the other expenses must be 
fairly apportioned. It may be difficult to make such an 
apportionment, but when conclusions are based on cost, the 
entire cost must be taken into account.” (Emphasis supplied) 


Later in the Northern Pacific opinion the Supreme Court, at page 
598, said: 


"The legislature undoubtedly has a wide range of dis- 
cretion in the exercise of the power to prescribe reason- 
able charges, and it is not bound to fix uniform rates for 
all commodities, or secure the same percentage of profit 
on every sort of business. There are many factors to be 
considered, ---differences in the articles transported, the 
care required, the risk assumed, the value of the service, 
and it is obviously important that there should be reason- 
able adjustments and classifications. Nor is its authority 
hampered by the necessity of establishing such minute dis-- 
tinctions that the effective exercise of the rate-making 
power becomes impossible. It is not bound to prescribe 
separate rates for every individual service performed, but 
it may group services by fixing rates for classes of traf- 
fic, * * *"" 
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It is readily apparent that ascertainment of the income of respondent 


which was, in fact, produced by the totality of its activities in the District, 
is difficult, if not impossible. The Supreme Court noted this difficulty in 
Groesbeck v. Duluth, S.S.& A.Ry. Co., 250 U.S. 607, 614, 63 L.Ed. 1167, 
40 §. Ct. 38,in which the Court said: 





"Fifth: The remaining objection relates to the formula 
adopted by the lower court for dividing charges and expenses 
common to freight and passenger services, and not capable 
of direct allocation. What method should be pursued in 
making such division is a very difficult problem to which 
railroad accountants, the Interstate Commerce Commission, 
and state railroad commissions have for years given sericus 
attention. Despite much patient study and the exhibition! of 
great ingenuity no wholly satisfactory method has yet been 
devised. The variables due to local conditions are numer- 
ous; and experience teaches us that it is much easier to) 
reject formulas presented as being misleading than to find 
one apparently adequate. The science of railroad account- 
ing is in this respect in process of development; and it may 
be long before a formula is devised which can be accepted 
as satisfactory. For the present, at least, the question 
what formula the trial court should adopt presents a ques- 
tion, not of law, but of fact; and we are clearly unable to 
say that the lower court erred in adopting the method there 
pursued. " | 


In this case it was the duty and responsibility of the Assessor to 
make a determination of fact. That fact, necessarily, was one to be made 
upon a consideration of all of the evidence available to him of Southe=n's 
activities within and without the District. If that fact, as ascertained by the 
Assessor, was not clearly erroneous, the quasi-judicial determination of 
the Assessor ought not to be overturned simply because other methods 


might be employed to the same end. The Assessor rejected the "mileage" 
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approach to the ascertainment of the essential fact of "charges"' made by 
Southern for work done or services performed by it within the District. 
That approach, if applied to all corporations engaged in the transportation 
of passengers or freight or both, would result in the exemption from tax 
of those corporations which do not transport passengers or freight into or 
from the District whatever might be the quantum of their business activities 
within the District. The Assessor was not required to achieve a result 
which would, af itself, create disharmony and treat persons within the same 
general category in different manners. 


As the Supreme Court of the United States said in International Har- 


vester Company v. Department of Treasury, 322 U.S. 340, 349, 64S.Ct. 


1019, 88 L.Ed. 1313: 


'& * * We only hold that where a State seeks to tax 
gross receipts from interstate transactions consummated 
within its borders its power to do so cannot be withheld on 
constitutional grounds where it treats wholly local trans- 
actions the same way. Such ‘local activities or privileges' 
(McGoldrick v. Berwind-White Company, supra, p. 58) 
are aS adequate to support this tax as they would be to sup- 
port a sales tax. To deny Indiana this power would be to 
make local industry suffer a competitive disadvantage." 

Emphasis supplied 


It is well settled by decisions of the Supreme Court in numerous 
cases involving state apportionment formulas that: 
% * * Unless a palpably disproportimate result comes 
from an apportionment, a result which makes it patent that 


the tax is levied upon interstate commerce rather than upon 
an intrastate privilege, this Court has not been willing to 
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nullify honest state efforts to make apportionments, * * )*" 
International Harvester Co. v. Evatt, 329 U.S. 416, 422, 

L. Ed. 390, re-hearing denied 329 U. i 
834, 67 S. Ct. 628, 91 L. Ed. 706. 


The Supreme Court said in Hump Hairpin Manufacturing Co. v. 
ae i ee ae oe pene ee ne arena ee 
Emmerson, 258 U.S. 290, 295, 42 S. Ct. 305, 66 L. Ed. 622: 


"No formula has yet been devised by which it can 
be determined in all cases whether or not such a tax 
[tax affecting interstate commerce] is valid, and, 
applying the repeated declaration of this court, in the 
cases cited and in many others, that the question is 
inherently a practical one, depending for its decision 
on the special facts of each case, we are clear that 
the tax here involved falls within the excepted class 
described, even though the business done with resi- 
dents of States other than Illinois be regarded as inter- 
state." 


The Tax Court concluded that the correct and reasonable lmethod of 


allocation of revenue from and expenses incident to the operation of a rail- 





road is "the one employed by the petitioner in its accounting practices***", 
The accounting practices of Southern, as the Tax Court noted, allocated 
revenues from passenger transportation to a geographical area ag unit on 
the basis of relationship of the number of passenger miles operated in that 
area to the number of passenger miles operated everywhere. Alsimilar 
accounting practice obtained in respect of the allocation of reventies from 
freight transportation except that the basis therefor was freight-ton miles 
(J.A. 388-389). The use of a mileage method for allocation of revenues 


such as that employed by the company in its accounting practices has the 


effect, as the testimony in this case shows, of allocating revenues to that 
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geographical area within which the railway company has the greatest num- 
ber of miles of railroad lines. Thus, ina sparsely populated area where 
the totality of the investment of a railroad company consists of its railroad 
lines without essential incidental operations such as the maintenance of ter- 
minal facilities, office buildings, or any of the numerous other installations 
required for the conduct of a large railroad system, all of which are design- 
ed to the ultimate production of revenue, the system of allocation employed 
by respondent would allocate to that area a disproportionately large amount 
of the company's revenue. Conversely, ina geographical area in which the 
railroad company maintained only a small fraction of its total trackage, 
respondent's allocation method would allocate to that area a minimal pro- 


portion of its total revenue, irrespective of whether in that area the com- 


pany maintained large terminal facilities, executive office buildings, main- 


tenance facilities, or other operations which contributed by necessity to the 
revenues produced by the railroad's operation. It is the latter situation 
which obtains in the District of Columbia. The result of the adoption by the 
Tax Court of the accounting practices of Southern is to give no consideration 
whatsoever to the activities of the company except to the extent that they 
involve actual transportation on trains of passengers and freight. 

The Tax Court attributes no income to any activity of the company 
within the District except that of transportation. Butler Brothers v. Mc 


Colgan, 315 U.S. 501, 508, 86 L. Ed. 991, 62 S.Ct. 601, rejected a somewhat 
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similar argument made on behalf of Butler Brothers in its attack upon the 


tax determined to be due from it to the State of California. The Supreme 
Court was constrained to reject such a philosophy by adopting the words of 
the highest court of California thereon: 
"As aptly stated by the Supreme Court of California, 
"If the omission of the California sales would have no ef- 


fect on the purchasing power, the omission of sales in an 
equal amount wherever made would likewise have no effect 


on the company's ability to purchase at a saving. Thus, | 
by proceeding in turn from state to state, it could be shown 
that none of the sales in any of the states should be credited 
with the income resulting from the purchasing of goods in 
large quantities. '" 
The acceptation by the District of Columpia Tax Court of| respondent's 
accounting practices in this case to the contrary of the position of the Dis- 
trict of Columbia was specifically rejected, as a premise, by the Supreme 
Court in Butler Brothers v. McColgan, supra, where Butler Brothers demon- 
strated that according to its accounting system no net income resulted to it 
from its operations in California although the State of California had con- 
cluded that Butler Brothers was liable to it for 8.1372 percent of the total 
profit of $1, 149, 677.00 made by that corporation from its overall opera- 
tions. As the Supreme Court said in its opinion in that case: 
"One who attacks a formula of apportionment carries 
a distinct burden of showing by 'clear and cogent evidence' 
that it results ° eae ree as values peeing taxed. 
Saccsuate practices ae income feats may vary 
considerably according to the problem at hand. Sanders, 


Hatfield & Moore, A Statement of Accounting Principles | 
(1938), p. 26. A particular accounting system, though | 
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useful or necessary as a business aid, may not fit the dif- 
ferent requirements when a State seeks to tax values creat- 
ed by business within its borders. Cf. Hamilton, Costs 
as a Standard for Price, 4 Law and Contemporary Problems, 
321. That may be due to the fact, as stated by Mr. Justice 
Brandeis in Underwood Typewriter Co. v. Chamberlain, 
j254 U.S. 113, 121, 65 L.Ed. 165, 169, 41 SC 45] thata 
State in attempting to place upon a business extending into 
several states ‘its fair share of the burden of taxation" is 
‘faced with the ‘impossibility of allocating specifically the 
profits earned by the processes conducted within its bor- 
ders’. Furthermore the particular system used may not 
reveal the facts basic to the State's determination. * * * 

In either aspect of the matter, the results of the accounting 
system employed by appellant do not impeach the validity 
or propriety of the formula which California has applied 
here." 


As the Supreme Court noted in the Butler Brothers case, that Court 


has recognized "that unity of use and management of a business which is 
scattered through several States may be considered when a state attempts 
to impose a tax on an apportionment basis." (315 U.S. 508) 

An argument that the fulfillment of the necessary administrative 
activities of a corporation engaged in a unitary business does not produce 
income is tantamount to a claim that the persons employed in the activity 
do not justify their employment. Again, it is common knowledge that in the 
fixing of rates permitted to be charged by an interstate carrier, the Inter- 
state Commerce Commission and all other regulatory bodies engaged in 
rate-making are required to consider the multiple activities of the carrier 
including those activities which do not directly produce income. No business 


can continue without the necessary and essential clerical, legal, supervisory, 
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and administrative functions required to assure the continued financial suc- 
cess of the business endeavor am no business could survive if, in the fixinz 
of the ''charges" which it makes for the product of its endeavors, whether it 
be the furnishing of services or the production of merchandise, it ignored 
those numerous and multiple activities required to be performed in order 
that the service may be performed or the product produced. Thus it is tha: 


the rate or "charge" necessarily reflects all of the expenses and costs of 


the operation together with an element of profit so that the business activity 


will produce results rather than bankruptcy. 
In the application of the District's apportionment formula the word 
"charges", when applied to work done and services performed, is necessar- 
ily indicative of the amount charged by respondent for those activities which 
it conducted within the District of Columbia, irrespective, in the case of 
respondent's unitary business, whether it dtained the results of that work 
or services through charges which it made in the District or elsewhere. 
“he Tax Court reads into the District regulation as a necessary implicatioa 
that "charges isr such work done and services performed in the District" 
includes or has added the words "for someone in the District of Columbia". 
If that was the result sought by the Commissioners, they could have achieved 
that end by so wording their regulation. Certainly, it ought not to be pre- 
sumed that the Commissioners were unable to write a regulation in a man- 


ner which would conform with the Tax Court's conclusions as to what the 
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Commissioners intended. The evidence in this case shows, and it is not 
disputed, that, aside from accounting practices of respondent, an allocation 
of Southern's revenues on the predicate of mileage is a completely inadequate 
method of correctly apportioning income to the District of Columbia. Evi- 
dence in the record demonstrates that a "mileage" predicate for an appor- 
tionment of a railroad's income completely ignores the results obtained by 
terminal facilities, by administrative headquarters, and by the conduct of 
those other activities essential to the railroad's operations but which do not 
include the actual operation of a railroad train for the transportation of 
passengers and freight. It is significant in this case that the Tax Court 
completely ignored and refused to credit the testimony of an expert in the 
field of transportation service who testified from long experience that the 
only reasonable method of determining the charges made by a common Car~ 


rier of the class of Southern is upon the relation which the expenditures of 


the carrier in a given locale bear to the expenditures of the carrier every- 


where. That Southern recovered in its charges the expenditures made by 

it within the District is indicated by the fact that for each of the taxable 
years here in controversy its overall activities produced net income. It is 
exceedingly doubtful that Southern would contend before this Court or before 
any rate-making body that the maintenance of its executive offices and the 
conduct of its other activities within the District did not, in fact, produce 


overall the income it got through its railroad operations. 
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The method employed by the Assessor for the ascertainment of 
Southern's "charges", although undoubtedly not accurate since accuracy in 
these matters is impossible to achieve, is, nevertheless, based upon the 
valid principle that for every dollar expended by Southern within the Dis- 
trict recovery was had, together with an element of profit, dauch the 
"charges" made by Southern throughout its system. His method also is 
based on the principle that the percentage which the expenses of Southern's 
operations within the District bear to the total expenses everyw ereisa 
reasonable indication, when applied to respondent's net income, of the 
amount of that net income which could be said to have been produced by 
respondent's operations within the District. The improprity of determin- 
ing an apportionment of Southern's income on the basis of "mileage" can 
be no better demonstrated than by the fact that if Southern had failed to 


transport passengers and freight into the District no income would have 


been ascribed by the Tax Court to Southern's local activities. By adopting 


for District tax purposes Southern's accounting system, the Tax Court 
would place the District in the position in which Butler Brothers attempted 
to place the State of California. Butler Brothers v. McColgan,/ supra. 

In 1953, the Commissioners revised their regulations so as to pro- 
vide that the Assessor could determine that portion of the net income of a 
" service type corporation subject to District Franchise Tax by employing 


either "charges" or "costs". The Tax Court, declining to accept the 
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Assessor's determinations of costs, made an allocation of respondent's 
costs on the basis of "mileage", and applied that allocation solely to the 
period August 6, 1953 to December 31, 1953, contrary to the effective 
date set forth in the regulations which, at the least, was January 1, 1953. 
The Tax Court thus ascribed the same meaning to the August 6, 1953 re- 
vision of the Commissioners’ regulations as that Court had ascribed to the 
regulations as they existed prior to August 6, 1953, employing for both 
purposes the accounting practices of respondent. The action of the Tax 
Court was at variance with the plain intent of the Commissioners' regula- 
tions achieving a result contrary to the statute upon which those regulations 


were predicated. 


CONCLUSION 


It is respectfully submitted that the decision of the District of Colum- 
bia Tax Court substantially reducing the assessments against respondent of 
corporation franchise taxes for the years 1949 to 1953 was incorrect and 
should be reversed, and the determinations by the Assessor of the District 
of respondent's liability for franchise taxes sustained. 

Respectfully submitted, 


CHESTER H. GRAY, | 

Corporation Counsel, DCs, 

MILTON D. KORMAN, 

Principal Assistant Corporation Counsel, D.C., 
HENRY E. WIXON, 

Assistant Corporation Counsel, D.C. 
Attorneys for Petitioner, 

District Building 

Washington 4, D. C., 
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STATUTES, AND REGULATIONS PROMULGATED 
BY THE COMMISSIONERS OF THE DISTRICT OF | 
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A. 
STATUTES INVOLVED 
District of Columbia Income and Franchise Tax Act of 1947, 61 
Stat. 328, ch. 258, as amended by the Act of May 3, 1948, 62 Stat. 206, 
ch. 246, and by Title IV, District of Columbia Revenue Act of 1949, 63 


Stat. 112, ch. 146, and by Title XII, of the District of Columbia Public 





Works Act of 1954, 68 Stat. 101, ch. 218, and by Title I of the District 


of Columbia Revenue Act of 1956, PL 460, ch. 154, 70 Stat. 68:and by-the 
Act of September 4, 1957, PL 85-281-71 Stat. 605: 


Section 4(h), Article I, Title I (Sec. 47-1551c(h), D. C. Code, 


| 


1951). | 


"Sec. 4. GENERAL DEFINITIONS. -For the purposes 
of this article and wherever appearing herein, unless 
otherwise required by the context-- 


i 
| 


* % * * * 





"(h) The words 'trade or business’ include the engag- 
ing in or carrying on of any trade, business, profession, 
vocation or calling or commercial activity in the Dis- | 
trict of Columbia; and include the performance of the | 
functions of a public office: Provided, however, That | 
the words 'trade or business" shall not Include, for the 
purposes of this article-- 


"(1) Sales of tangible personal property whereby title 


to such property passes within or without the District, | 
by a corporation or unincorporated business which does 
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not physically have or maintain an office, warehouse, 
or other place of business in the District, and which 
has no Officer, agent, or representative having an 
office or other place of business in the District, dur- 
ing the taxable year; or 


(2) Sales of tangible personal property by a corpo- 
ration or unincorporated business which does not main- 
tain an office or other place of business in the District 
and which has no office, agent, or representative in the 
District except for the sole purpose of doing business 
with the United States, but such corporations and unin- 
corporated businesses shall be subject to the licensing 
provisions in Title XIV of this article. 


"For purposes of this proviso, the words 'agent' or 
‘representative’ shall not include any independent broker 
engaged independently in regularly soliciting orders in 
the District for sellers and who holds himself out as 
such." 


Section 1, Article I, Title I (Sec. 47-1557, D. C. Code, 1951). 


"Sec. 1. NET INCOME.--For the purposes of this 
article and wherever appearing herein, unless other- 
wise required by the context, the words 'net income' 
mean the gross income of a taxpayer less the deduc- 
tions allowed by this article." 


Section 2(a)'and Section 2(c), Article I, Title II (Sec. 4'7-1557a(a) 


and Sec. 47-1557a(c), D. C. Code, 1951). 


"Sec. 2.| GROSS INCOME AND EXCLUSIONS THERE- 
FROM.--(a) The words 'gross income’ include gains, 
profits, and income derived from salaries, wages, or 
compensation for personal services of whatever kind and 
in whatever form paid, including salaries, wages, and 
compensation paid by the United States to its officers and 
employees to the extent the same is not exempt under 
this article, or income derived from any trade or busi- 
ness or sales or dealings in property, whether real or 
personal, other than capital assets as defined in this 
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article, growing out of the ownership or sale of, 

or interest in, such property; also from rent, royal- 
ties, interest, dividends, securities, or transac- 
tions of any trade or business carried on for gain or 
profit, or gains or profits, and income derived from 
any sourse whatever. 


* * * * * 


"(c) ADJUSTED GROSS INCOME. --The words ‘adjusted 
gross income’ as used is this article mean gross income 
less deductions allowed under section 3(a) of this title: Pro- 
vided, however, That such deductions were directly incurred 
in carrying on a trade or business: And provided further, 
That in determining adjusted gross income, no ctions 
shall be allowed for charitable contributions, alimony pay- 
ments, medical and dental expenses, an optional standard 
deduction, losses of property not connected with trade or 
business, or for an allowance for salaries or compensation 
for personal services of the person or persons liable for the 
tax." | 


Section 1(a), Article I, Title V (Sec. 47-1564(a), D. C. Code, 1951) 


"Sec. 1fa) FORM OF RETURNS. --The Assessor is here- 
by authorized and directed to prescribe the forms of returns. 
All rewrns required under this title shall be filed on the forms 
and in the manner prescribed by the Assessor." 


Section 2(e)(1), Article I, Title V (Sec. 47-1564a and Sec. 47- 
1564a(e)(1), D. C. Code, 1951, Supp. V1) | 


"Sec. 2. REQUIREMENT. --Each of the following per- 
sons shall file a return with the Assessor stating specifi- 
cally the items of his gross income and the items claimed 
as deductions and credits allowed under this article, and 
such other information for the purpose of carrying out the 
provisions of this article as the Assessor may require: 


"(e)(1) CORPORATIONS. --Every corporation engaging 
in or carrying on any trade or business within the District 
or receiving income from sources within the District within 
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the meaning of title X. In cases where receivers, trustees 
in bankruptcy, or assignees are operating the property or 
are engaged in or carrying on the trade or business of cor- 
porations, such receivers, trustees, or assignees shall 
make returns for such corporations in the same manner 
and form as corporations are required to make returns." 


Sections 1 and 2, Article I, Title VII, (Sec. 47-1571 and 47- 
D. C. Code, 1951) 


"Sec. 1. TAXABLE INCOME DEFINED. --For the pur- 
poses of this title, and unless otherwise required by the 
context, the words ‘taxable income’ mean the amount of net 
income derived from sources within the District within the 
meaning of title X of this article." 


"Sec. 2. IMPOSITION AND RATE OF TAX. --For the priv- 
ilege of carrying on or engaging in any trade or business with- 
in the District and of receiving income from sources within 
the District,. there is hereby levied for each taxable yeara tax 
at the rate of 5 per centum upon the taxable income of every 


corporation, whether domestic or foreign (except those ex- 
pressly exempt under title II of this article)." 


Sections 1 and 2, Article I, Title X, (Sec. 47-1580 and 47-1580a, 
D. C. Code, 1951) 


"Sec. 1. PURPOSE OF ARTICLE. --It is the purpose of this 
article to impose (1) an income tax upon the entire net income 
of every resident and every resident estate and trust, and (2) 

a franchise tax upon every corporation and unincorporated busi- 
ness for the privilege of carrying on or engaging in any trade 
or business within the District and of receiving such other in- 
come as it derived from sources within the District: Provided, 
however, That, in the case of any corporation, the amount re- 
ceived as dividends from a corporation which is subject to taxa- 
tion under this article, and, in the case of a corporation not en- 
gaged in carrying on any trade or business within the District, 
interest received by it from a corporation which is subject to 
taxation under this article shall not be considered as income 
from sources within the District for the purpose of this article. 
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The measure of the franchise tax shall be that portion 
of the net income of the corporation and unincorporated 
business as is fairly attributable to any trade or busi- 
ness carried on or engaged in within the District and 
such other net income as is derived from sources within 
the District: Provided further, That income derived from 
the sale of tangible personal property by a corporation or 
unincorporated business not carrying on or engaging in | 
trade or business within the District as defined in title ] 
of this article shall not be considered as income from 
sources within the District for purposes of this article, 
: with the exception of income from sales to the United _ 
States not excluded from gross income as provided in title 
Ill, section 2(b)(13) of this article." | 
"Sec. 2. ALLOCATION AND APPORTIONMENT. --| 
The entire net income of any corporation or unincorpo- 
‘rated business, derived from any trade or business | 
carried on or engaged in wholly within the District shall, 
for the purposes of this article, be deemed to be from | 
sources within the District, and shall, along with other | 
income from sources within the District, be allocated to 
the District. If the trade or business of any corporation 
or unincorporated business is carried on or engaged in 
both within and without the District, the net income de- 
rived therefrom shall, for the purposes of this article, 
be deemed to be income from sources within and without 
the District. Where the net income of a corporation or 
unincorporated business is derived from sources both | 
within and without the District, the portion thereof sub- 
ject to tax under this article shall be determined under | 
regulation or regulations prescribed by the Commis- | 
sioners. The Assessor is authorized to employ any 
formula or formulas provided in any regulation or regu~ 
lations prescribed by the Commissioners under this 
article which, in his opinion, should be applied in order 
to properly determine the net income of any corporation 
or unincorporated business subject to tax under this 
article." 


Section 1, Title XVI (Sec. 47-1595, D. C. Code, 1951) 


"Sec. 1. The Commissioners shall prescribe and publish 
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such rules and regulations, consistent with the provi- 


Sions of this article, as may be necessary and proper 
for its enforcement and efficient administration. " 


B. 
REGULATIONS PROMULGATED BY THE 


COMMISSIONERS OF THE DISTRICT OF 
COLUMBIA INVOLVED 
The Commissioners of the District of Columbia, following enact- 

ment of the District of Columbia Income and Franchise Tax Act of 1947, 
and pursuant to authority contained in that Act, adopted regulations for 
the purpose of providing a basis for allocation and apportionment to the 
District of Columbia for franchise tax purposes of the income of a corpo- 
ration engaging in a trade or business in the District and deriving income 
from sources both within and without the District of Columbia. 


On August 28, 1947, the Commissioners promulgated regulations 


reading, in pertinent part, as follows: 


"Sec. 10-2. The measure of the franchise tax shall 
be that portion of the net income of a corporation or un- 
incorporated business as is fairly attributable to any 
trade or business carried on or engaged in within the 
District, and such other net income as is derived from 
sources within the District. The portion of such net 
income that is "fairly attributable’ to any trade or busi- 
ness or such other net income as is derived from sources 
within the District shall be determined by allocation and 
apportionment thereof as prescribed in Sections 10-2(a), 
10-2(b), 10-2(c), 10-2(d), 10-2(e). 


"Sec. 10-2(a). The word ‘allocated’ as hereinafter 
used in reference to income deductions therefrom means 
a determination based upon actual figures Specifically 
applicable thereto; and the word ‘apportioned’ so used 
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means a ratable portion determined on a percentage basis. 
Ef the entire gross income is derived from engaging ina 
trade or business within the District or from sources with- 
in the District, all of such income shall be allocated to the 
District. I the gross income is derived from engaging jin 
a trade or business partly within and partly without the 
District or from sources both within and without the Dis- 
trict, such gross income shall be allocated and appor- | 
tioned in accordance with the specific provisions or for- 
mulae prescribed in these regulations. 
"Sec. 10-2(b). A corporation or unincorporated busi- 
ness may derive income from sales made in the District 
of personal property, from the sale of real property lo- 
cated in the District, from services performed in the Dis- 
trict, from rentals of real or personal property located in 
the District, or from investments made or other capital 
employed in the District, and in other ways, and thus be 
liable for the tax upon such income, even though it main- 
tains no office or other place of busin ess in the District. 


"Sec. 10-2(c). Income Specifically Allocated. Interest, 
dividends, rents and royalties, received from sources in 
the District, shall be allocated to the District; interest, | 
dividends, rents and royalties, received from sources ‘with- 
out the District, shall be allocated without the District. The 
gross income remaining after deducting the above items, 
specifically allocated, hereinafter referred to as gross in- 
come from trade or business shall be apportioned or allo- 
cated in accordance with the formulae or upon the bases 
hereinafter specified. 





"Sec. 10-2(d). Income from Trade or Business. [I the 
trade or business is carried on entirely within the District, 
the entire gross business income shall be allocated to the 
District; if the trade or business is carried on partly within 
and partly without the District, that portion of the gross 
business income to be allocated or apportioned to the Dis- 
trict shall be determined as follows: 


ak * * 
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(3) Where gross income for any taxable year is 
derived from work done or services performed, the 
portion thereof to be apportioned to the District shall 
be such percentage of the total of such income as the 
aggregate of charges for such work done and services 
performed in the District bears to the aggregate of 
such charges for work done and services performed 


by the taxpayer everywhere. 


"(4) Where gross income for any taxable year is 
derived from the operations of a public utility, the por- 
tion thereof to be apportioned to the District shall be 
such percentage of the total of such gross income as 
the gross revenue from business in the District bears 
to the total gross revenue from such business every- 
where. Revenue of a public utility from business in 
the District shall be held to include, in addition to that 
resulting from business commencing and terminating 
within the District, such portion of the reveme from 
all business passing through or into or out of the Dis- 
trict as may be determined by applying to the gross 
revenue from all such business that percentage which 
the mileage within the District over which such busi- 
ness was carried bears to the entire mileage over which 
it was carried. In determining the apportionment of 
gross income for the taxable year of a railroad com- 
pany, bus company, or other transportation company 
operating both within and without the District, the por- 
tion thereof derived from within the District shall be 
determined by an apportionment based on the percentage 
that the car, bus or truck mileage for the taxable per- 
iod within the District bears to the total of such mileage 
everywhere; Provided, however, That other factors, 
such as the operating investment within and without the 
District, may also be used, whenever, in the opinion of 
the Assessor, the use of such additional factors in the 
Apportionment formula would result ina more equitable 
tax, 


*(5) Where the Assessor shall determine that the 
formulae herein prescribed are inapplicable or inequi- 
table to the taxpayer and the District in any case, and 
that the taxable net income of such taxpayer from within 
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the District may be more accurately determined by 
the use of separate accounting, the Assessor may 
require such taxpayer to report its net income from 
within the District on the basis of separate account- 
ing and he may assess the taxon the net taxable in- 
come as determined on such basis. E it shall appear | 
to any taxpayer that the formulae herein prescribed 
are inapplicable to its business or will operate so as 
to apportion to the District a greater portion of the 
net taxable income of such taxpayer than is fairly 
attributable to the District, such taxpayer may file 
with the Assessor a statement of its objections to the 
use of such formulae together with a proposed alter- 
native method of apportionment. Such statement and 
proposal shall be supported by whatever evidence the 
taxpayer deems necessary or the Assessor may re- 
quest. In such cases where, in the opinion of the 
Assessor, an equitable tax will result, the net tax- 
able income from within the District may be deter- 
mined by applying the factor determined in accord- 
ance with the appropriate formula herein referred to 
against the total net income of the corporation or 
unincorporated business reported for Federal income | 
tax purposes: Provided, however, That before appor-' 
tionment, such Federal tigure shall gure shall be adjusted by | 
deducting therefrom any non-taxable dividends received 
and any other items not taxable under the District in- | 
come tax law and by adding to such Federal figure such 
income taxes and other items which are allowable deduc- 
tions under the Federal law but not allowable as deduc- 
tions under the District law and by making proper allcw- 
ance for the $10,000 exemption to an unincorporated | 
business under the District Act. I, however, the | 
Assessor shall conclude that the use of any of the for- | 
mulae or methods herein referred to would result in an 
inequitable tax in any specific instance, he shall deter- 
mine the gross income from within the District by such 
other method as, in his opinion, is equitable. The bur- 
den of showing that any of the formulae prescribed here- 
in is inapplicable or operates unfairly in any case shall 


rest upon the complaining taxpayer." 
On August 31, 1948, the Commissioners amended the regulations 


| 
i 
| 








| 
| 
| 
| 
| 
| 
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promulgated August 28, 1947, so as to eliminate from the regulations of 


August 28, 1947, paragraph (4) of Section 10-2(b) [relating to gross income 


derived from the operations of a public utility], and to make said regula- 
tions read, in pertinent part, as follows: 


"Sec. 10-2. The measure of the franchise tax shall 
be that portion of the ret income of a corporation or 
unincorporated business as is fairly attributable to any 
trade or business carried on or engaged in within the 
District, as defined in the Act, and such other net in- 
come as is derived from within the District. The por- 
tion of such net income which is "fairly attributable’ to 
any trade or business or such other net income as is 
derived from sources within the District shall be deter- 
mined by allocation and apportionment thereof as pre- 
scribed in Sections 10-2(b), 10-2(c), 10-2(d), 10-2(e). 


"Sec. 10-2(a). A corporation or unincorporated 
business may derive income from the sale of real pro- 
perty located in the District, from services performed 
in the District, from rentals of real or personal pro- 
perty located in the District, or from investments made 
or other capital employed in the District, and in other 
ways, and thus be liable for the tax upon such income, 
even though it maintains no office or other place of busi- 
ness in the District; and income from sales of tangible 
personal property is taxable, except as set forth in Sec. 
10-1, if the taxpayer has a place of business or repre- 
sentative having an office or other place of business in 
the District. 


"Sec. 10-2(b). The word ‘allocated’ as hereinafter 
used in reference to income and deductions therefrom 
means a determination based upon actual figures specif- 
ically applicable thereto; and the word ‘apportioned’ so 
used means a ratable portion determined on a percentage 
basis. I the entire gross income is derived from engag- 
ing in a trade or business within the District or from 
sources within the District, all of such income shall be 
allocated to the District. I the gross income is derived 
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from engaging in a trade or business partly within and 
partly without the District or from sources both within 
and without the District, such gross income shall be | 
allocated and apportioned in accordance with the spe- | 


cific provisions or formulae prescribed in these regu- 
lations. | 


"Sec. 10-2(c). Income Specifically Allocated. Inter- 
est, dividends, rents and royalties, received trom 
sources in the District, shall be allocated.to the Dis- | 
trict; interest, dividends, rents and royalties received 
from sources without the District, shall be allocated | 
without the District. The gross income remaining after 
deducting the above items specifically allocated, herein- 
after referred to as gross income from trade or busi- 
ness, shall be apportioned or allocated in accordance 
with the formulae or upon the bases [sic] hereinafter | 
specified. 


| 
| 
| 


"Sec. 10-2(d). Income from Trade or Business. If 
the trade or business is carried on entirely within the 
District, the entire gross income from trade or business 
shall be allocated to the District. I the trade or busi- 
ness is carried on partly within and partly without the) 
District, that portion of the gross income from trade or 
business to be apportioned to the District shall be deter- 
mined as follows: | 
"(1) Income from sales of tangible personal 

property. 


* * * * * 


"Cc, * * * a * 


(2) Where gross income for any taxable year is 
derived from work done or services performed, the por- 
tion thereof to be apportioned to the District shall be such 
percentage of the total of such income as the aggregate of 
charges for such work done and services performed in the 
District bears to the aggregate of such charges for work 
done and services performed by the taxpayer everywhere. 
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'™3) Where gross income for any taxable year is 
derived from a business other than those hereinbefore 
referred to, the portion thereof to be allocated or appor- 
tioned to the District shall be determined by the Assessor 
by such method or methods of allocating or apportioning 
such income as will, in the opinion of the Assessor, deter- 
mine the portion of the taxpayer's net income that is fairly 
attributable to any trade or business carried on in the Dis- 
trict by such taxpayer during the taxable year. 


"(4) Where the Assessor shall determine that the 
formulae herein prescribed are inapplicable or inequitable 
to the taxpayer ahd the District in any case, and that the 
taxable net income of such taxpayer from within the Dis- 
trict may be more accurately determined by the use of 
separate accounting, the Assessor may require such tax- 
payer to report its net income from within the District on 
the basis of separate accounting and he may assess the 
tax on the net taxable income as determined on such basis. 
If it shall appear to any taxpayer that the formulae herein 
prescribed are inapplicable to its business or will operate 
so as to apportion to the District a greater portion of the 
net taxable income of such taxpayer than is fairly attribu- 
table to the District, such taxpayer may file with the 
Assessor a statement of its objections to the use of such 
formulae together with a proposed alternative method of 
apportionment. Such statement and proposal shall be sup- 
ported by whatever evidence the taxpayer deems necessary 
or the Assessor may request. In such cases where,, in the 
opinion of the Assessor, an equitable tax will result, the 
net taxable income from within the District may be deter- 
mined by applying the factor determined in accordance with 
the appropriate formula herein referred to against the total 
net income of the corporation or unincorporated business 
reported for Federal income tax purposes: Provided, how- 
ever, That before apportionment, such Federal figure shall 
be adjusted by deducting therefrom any non-taxabie dividends 
received and any other items not taxable under the District 
income tax law and by adding to such Federal figure such 
income taxes and other items which are allowable deductions 
under the Federal law but not allowable as deductions under 
the District law and by making proper allowance for the 
$10, 000 exemption to an unincorporated business under the 
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District Act. If, however, the Assessor shall conclude 
that the use of any of the formulae or methods herein | 
referred to would result in an equitable tax in any spe~ 
cific instance, he shall determine the gross income from 
within the District by such other method as, in his opin- 
ion, is equitable. The burden of showing that any of the 
formulae prescribed herein is inapplicable or operates 
unfairly in any case shall rest upon the complaining tan 
payer. 


* x x * * 
"Sec. 17. Effective date of Amendments. The amend- 


ments made by these regulations shall apply to the taxable 


year or part thereof beginning on the first day of sais 
1948, and to succeeding taxable years." 





On October 16, 1950, the Commissioners rescinded the prior 


regulations promulgated by them under the Income and Franchise Tax 





Act of 1947, and providing in the regulations promulgated on October 16, 
1950, in pertinent part, as follows: ! 


"Sec. 10-2. The measure of the franchise tax shall 
be that portion of the net income of a corporation or unin- 
corporated business as is fairly attributable to any trade 
or business carried on or engaged in within the District, 
as defined in the Act, and such other net income as is de- 
rived from sources within the District. The portion of 
such net income which is ‘fairly attributable’ to any trade 
or business or such other net income as is derived from 
sources within the District shall be determined by alloca- 
tion and apportionment thereof as prescribed in Secs. 10-2(b), 
10-2(c), 10-2(d), 10-2(e). 





"Sec. 10-2(a). A corporation or unincorporated busi- 
ness may derive income from the sale of real property 
located in the District, from services performed in the 
District, from rentals or real or personal property lo- 
cated in the District, or from investments made or other 
capital employed in the District, and in other ways, and 
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thus be liable for the tax upon such income, even 
though it maintains no office or other place of 
business in the District; and income from sales 
of tangible personal property is taxable except 
as set forth in Sec. 10-1, if the taxpayer hasa 
place of business or representative having an 
office or other place of business in the District. 


"Sec. 10-2(b). The word ‘allocated’ as herein- 
after used in reference to income and deductions there- 
from means a determination based upon actual figures 
specifically applicable thereto; and the word 'appor- 
tioned’ so used means a ratable portion determined on 
a percentage basis. If the entire gross income is de- 
rived from engaging in a trade or business within the 
District or from sources within the District, all of 
such income shall be allocatéd to the District. If the 
gross income is derived from engaging in a trade or 
business partly within and partly without the District 
or from sources both within and without the District, 
such gross income shall be allocated and apportioned 
in accordance with the specific provisions or formulae 
prescribed in these regulations. 


"Sec. 10-2(c). Income Specifically Allocated. Inter- 
est, dividends, rents and royalties, received from 
sources in the District, shall be allocated to the Dis- 
trict; interest, dividends, rents and royalties, received 
from sources without the District, shall be allocated, 
without the District. The gross income remaining after 
deducting the above items specifically allocated, herein- 
after referred to as gross income from trade or business, 
shall be apportioned or allocated in accordance with the 
formulae or upon the bases [sic] hereinafter specified. 


"Sec. 10-2(d). Income from Trade or Business. If 
the trade or business is carried on entirely within the 
District, the entire gross income from trade or business 
shall be allocated to the District. If the trade or busi- 
ness is carried on partly within and partly without the 
District, that portion of the gross income from trade or 
business to be apportioned to the District shall be deter- 
mined as follows: , 
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| 
| 


(1) Income from sales of tangible personal property. 


| 


* * * * * 


| 


(2) Where gross income for any taxable year is. 
derived from work done or services performed, the por- 
tion thereof to be apportioned to the District shall be such 
percentage of the total of such income as the aggregate of 
charges for such work done and services performed in the 
District bears to the aggregate of such charges for work 
done and services performed by the taxpayer everywhere. 





(3) Where gross income for any taxable year is'de- 
rived from a business other than those hereinbefore re- 
ferred to, the portion thereof to be allocated or appor- 
tioned to the District shall be determined by the Assessor 
by such method or methods of allocating or apportioning 
such income as will, in the opinion of the Assessor, de- 
termine the portion of the taxpayer's net income that is 
fairly attributable to any trade or business carried on in 
the District by such taxpayer during the taxable year. | 

(4) Where the Assessor shall determine that the 
formulae herein prescribed are inapplicable or inequi-+ 
table to the taxpayer and the District in any case, and) 
that the taxable net income of such taxpayer from with 
in the District may be more accurately determined by| 
the use of separate accounting, the Assessor may re- 
quire such taxpayer to report its net income from with- 
in the District on the basis of separate accounting and 
he may assess the tax on the net taxable income as de- 
termined on such basis. If it shall appear to any tax-| 
payer that the formulae herein prescribed are inappli- 
cable to its business or will operate so as to apportion 
to the District a greater portion of the net taxable in- 
come of such taxpayer than is fairly attributable to the 
District, such taxpayer may file with the Assessor a 
statement of its objections to the use of such formulae 
together with a proposed alternative method of appor-' 
tionment. Such statement and proposal shall be sup- | 
ported by whatever evidence the taxpayer deems neces- 
sary or the Assessor may request. In such cases where, 
in the opinion of the Assessor an equitable tax will result, 
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the net taxable income from within the District may be 
determined by applying the factor determined in accord- 
ance with the appropriate formula herein referred to 
against the total net income of the corporation or unin- 
corporated business reported for Federal income tax 
purposes; Provided, however, That before apportion- 
ment, such Federal figure shall be adjusted by deduct- 
ing therefrom any non-taxable dividends received and 
any other items not taxable under the District franchise 
tax law and by adding to such Federal figure such income 
taxes and other items which are allowable deductions 
under the Federal law but not allowable as deductions 
under the District law and by making proper allowance 
for the $5,000 exemption to an unincorporated business 
under the District Act. 


If, however, the Assessor shall conclude that the 
use of any of the formulae or methods referred to in 
these regulations would result in an inequitable tax in 
specific instance, he shall determine the gross income 
from within the District by such other method as, in his 
opinion, is equitable. The burden of showing that any 
of the formulae prescribed herein is inapplicable or 
operates unfairly in any case shall rest upon the com- 
plaining taxpayer." 


On August 6, 1953, the Commissioners further amended certain 
of the regulations theretofore promulgated by them on October 16, 1950, 


(which had been amended on March 17, 1953 in certain aspects not perti- 


nent here) so as to read as follows: 


Me * * * x 


"Sec. 10-2. The measure of the franchise tax shall 
be that portion of the net income of the corporation and 
unincorporated business as is fairly attributable to any 
trade or business carried on or engaged in within the 
District, as defined in the Act, and g@uch other net in- 
come as is derived from sources within the District. 
The portion of such net income which is "fairly attribu- 
table’ to any trade or business or such other net income 
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as is derived from sources within the District shall 
be determined by allocation and apportionment thereof 
as prescribed in Secs. 10-2(6), 10-2(d), 10-2(e). 


"Sec. 10-2(a). A corporation or unincorporated 
business may derive income from the sale of real pro-| 
perty lccated in the District, from services performed 
in the District, from rentals of real or personal pro- 
perty located in the District, or from investments made 
or other capital employed in the District, and in other | 
ways, and thus be liable for the tax upon such income, 
even though it maintains no office or other place of busi- 
ness in the District; and income from sales of tangible | 
personal property is taxable, except as set forth in Sec. 
10-1, if the taxpayer has or maintains an office, ware- 
house, or other place of business in the District, or has 
an officer, agent, or representative having an office or 
other place of business in the District, during the taxable 
year. 





"Sec. 10-2(b). The word 'allocated' as hereinafter | 
used in reference to income and deductions therefrom | 
means a determination based upon actual figures specif- 
ically applicable thereto; and the word ‘apportioned’ as 
hereinafter used in reference to net income means a | 
ratable portion determined on a percentage basis. I the 
entire net income in [sic] derived from engaging in a trade 
or business within the District or from sources within the 
District, all of such income shall be allocated to the Dis- 
trict. ri the net income is derived from engaging ina 
trade or business partly within and partly without the Dis- 
trict or from sources both within and without the District, 
such income shall be allocated and apportioned in accord- 
ance with the specific provisions or formulae prescribed 
in these regulations. 





"Sec. 10-2(c). Rescinded. | 


"Sec. 10-2(d). If the trade or business is carried on 
or engaged in wholly within the District, the entire net, 
income from trade or business shall be allocated to the 
District. If the trade or business is carried on partly | 
within and partly without the District, that portion of the 
net income from trade or business to be apportioned to 
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the District shall be determined as follows: 


(1) Income from sales of tangible personal property. 


* * baad * * 


(2) Where income for any taxable year is derived 
from work done or services performed, the portion there- 
of to be apportioned to the District shall be such percent- 
age of the total of such income as the aggregate of charges 
for or costs of such work done and services performed in 
the District bears to the aggregate of such charges for or 
costs or [sic] work done and services performed by the 
taxpayer everywhere. The Assessor is authorized to use 
the aggregate of 'charges' or the aggregate of 'costs' with 
respect to work done and services performed if in his 
opinion it will produce an equitable apportionment. 


(3) Income for any taxable year derived from inter- 
est, dividends, rents, royalties, income from the sale of 
real property, income from the sale of intangible personal 
property, income from the sale of assets other than capital 
and income from a business or source other than those 
hereinbefore referred to, which is fairly attributable to the 
trade or business carried on or engaged in within the Dis- 
trict, or which is derived from sources within the District, 
shall be allocated to the District. I the trade or business 
herein referred to is carried on or engaged in both within 
and without the District, that portion of the income from 
trade or business to be apportioned to the District shall be 
such percentage of the total of such income as the aggre- 
gate of such income or charges for work done or costs of 
work done in the District bears to the aggregate of such 
income or charges for work done or costs of work done by 
the taxpayer. The Assessor is authorized to use the aggre- 
gate of ‘income’ or the aggregate of 'charges' or the aggre- 
gate of 'costs' with respect to such income if in his opinion 
it will produce an equitable apportionment. 


(4) Where the Assessor shall determine that the 
formulae herein prescribed are inapplicable or inequitable 
to the taxpayer and the District in any case, and that the 
net income of such taxpayer from within the District may 
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be more accurately determined by the use of separate | 
accounting, such taxpayer shall report its net income | 
from within the District on the basis of separate accouni- 
ing and the tax shall be assessed on such basis." | 
The foregoing provisions of the Commissioners’ regulations as 

amended on August 6, 1953, are presently in force in the District of 


Columbia under the Income and Franchise Tax Act of 1947, as amended, 


except that certain renumbering and relettering of these regulations 


occurred on July 24, 1956. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the respondent the questions presented 
by this proceeding are as follows: 


1. Are not assessments of corporate franchise taxes in- 
valid, when made by the Assessor through the retroactive 
application of an apportionment formula prescribed by the 
Commissioners of the District of Columbia after the taxable 
period involved when during such period there was in 
existence a valid contrary apportionment formula? 


2. Did not the Assessor misinterpret the “‘costs”? regula- 
tion when, in assessing the taxes involved here, he included 
in his computation as ‘‘costs’’ of work done or services 
performed in the District of Columbia all costs incurred in 
the District although they were costs of transportation serv- 
ices performed both within and without the District of 
Columbia? 


3. Did not the application of an apportionment formula 
based on ‘‘costs’’, as construed by the Assessor, during the 
taxable period that the formula was validly in effect, result 
in an assessment of taxes on extraterritorial values and 
thus violate the Fifth Amendment? 


4. Should not the invalid assessments made by the As- 
sessor be cancelled by the Tax Court, or did the Tax Court 
have jurisdiction to compute the correct amount of taxes 
in lieu of such invalid assessments? 


9. If the Tax Court had jurisdiction, did it not correctly 
compute the taxes? 
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BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 


The Southern Railway Company? is a corporation organ- 
ized and existing under the laws of the Commonwealth of 
Virginia with its statutory office in Richmond, Virginia, and 
its principal executive offices in the District of Columbia. 

1 For convenience herein respondent will sometimes be referred to as Southern 


or Southern Railway Company, and petitioner will sometimes be referred to aa 
District or District of Columbia. 
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(Amended Petition, J.A. 341; Answer, J.A. 350). It also 
maintains offices in most of the major cities of the South 
as well as offices outside of the South, which are known as 
off-line offices. (J.A. 59). From its executive offices in 
the District of Columbia, Southern’s officers and employees 
managed, controlled and operated its entire railroad busi- 
ness during the years 1949-1953. (J.A. 85-88). Southern, 
as a common carrier by railroad, rendered service during 
those years to the public by transporting for hire persons 
and property over its railroad of more than 6,000 miles in 
eleven States. It interchanged freight with other railroads 
and ships at many points, including Potomac Yards in 
Alexandria, Virginia, New Orleans, Memphis, St. Louis, and 
at points from Norfolk, Virginia, on the Atlantic Coast 
around the Gulf Coast to New Orleans. Southern owned 
no tracks, stations or terminal facilities in the District of 
Columbia. It operated no intrastate railroad business in 
the District. (J.A. 59-60; 62; Pet’s. Exs. 12a-12e). Be- 
tween the south bank of the Potomac River and the Union 
Station in the District of Columbia, a distance of 3.43 miles, 
Southern operated its passenger trains into and out of the 
State of Virginia over the tracks of the Pennsylvania Rail- 
road Company and The Washington Terminal Company, for 
which it paid a consideration. (J.A. 161-162; Pet’s. Exs. 
4 and 10). 


The Washington Terminal Company, pursuant to an 
agreement, during the years in question furnished Southern 
with District of Columbia terminal facilities and services 
for its passenger business and equipment, including the 
Union Station, a ticket office, conveniences and comforts for 
passengers, mail and baggage handling, necessary tracks 
for Southern’s trains, yards for storage of equipment, 
switching services and shop facilities for maintenance, sup- 
plies and repair of engines and cars. Southern paid the 
Terminal Company for maintenance, supplies and repairs 
of equipment on the basis of actual cost to Terminal. For 
the other facilities and services furnished, Southern paid 
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the Terminal Company, as its share of the total rent, 
interest, taxes, and costs of maintenance and operation of 
the terminal facilities, an amount based on the use it made 
of the facilities. (Pet’s. Exs. 4 and 10; J.A. 33-39). South- 
ern was required by Acts of Congress to utilize The Wash- 
ington Terminal Company’s Union Station and terminal 
facilities in the District of Columbia. Act of Feb. 12, 1901, 
(31 Stat. 774) ; Act of Feb. 28, 1903, (32 Stat. 909). 


Southern operated no freight trains in the District of 
Columbia. Freight originating in the District for trans- 
portation over Southern’s lines, commencing in Virginia, 
and freight terminating in the District after being trans- 
ported to Potomac Yards, Virginia, over Southern’s lines 
were hauled out of and into the District of Columbia by the 
Pennsylvania Railroad Company for a consideration. The 
distance of such transportation in the District of Columbia 
did not exceed 4.25 miles. Pick-up and delivery of such 
freight was done by a trucking company. (J.A. 60; 63; 
124; 125-126; 162). 


The transportation of passengers and freight was the 
principal source of Southern’s revenue. Charges for pas- 
senger transportation were based on miles passengers were 
hauled. Freight transportation charges were based on 
miles hauled and the nature and quantity of the commodity. 
Both passenger and freight charges or revenues and pas- 
senger and freight operating costs or expenses were ap- 
portioned among the several jurisdictions in which Southern 
operated on the basis of passenger miles and freight ton 
miles traveled and hauled in the respective jurisdictions. 
(J.A. 68; 69; 70; 117; 118; 130.) This is accepted railroad 
accounting procedure. (J.A. 67; 130; 222.) 


The District of Columbia Income and Franchise Tax Act 
of 1947, as amended, being Chapter 15 of Title 47, District 
of Columbia Code, 1951 Edition, imposes a franchise tax 
on corporations for the privilege of carrying on or en- 
gaging in any trade or business within the District of Co- 
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lumbia and of receiving such other income as is derived 
from sources within the District, The tax prescribed is 
at the rate of 5 per centum upon taxable income. Where the 
net income of a corporation is derived from sources both 
within and without the District, the Act provides that the 
portion thereof subject to tax shall be determined under 
regulation or regulations prescribed by the Commissioners 
and, in determining the taxable portion of net income, the 
Assessor is authorized to employ any formula or formulas 
provided in any regulation or regulations prescribed by the 
Commissioners. 


The ‘‘costs’’ formula, provided for in Sec. 10-2(d) (2) 
[presently numbered 10-2(c) (2)] of the Regulations pre- 
scribed by the Commissioners of the District of Columbia 
did not become a part of the Regulations until August 6, 
1953; prior thereto the ‘‘charges’’ formula was the only 
method provided by Sec. 10-2(d) (2) for apportioning net 
income to the District of Columbia. Notwithstanding this 
fact, the Assessor applied the “‘costs”’ formula in apportion 


ing to the District of Columbia Southern’s net income on 
which the taxes in question, in part, were assessed for the 
years here involved. (J.A. 16-18; 23-25; 26-28 ; 257; 262- 
263.) 


For the years 1949-1953 the Assessor in applying the 
“‘costs’’ formula allocated to the District of Columbia as 
Southern’s costs of work done or services performed in the 
District the following sums: 1949, $4,092,063.26; 1950, 
$4,192,343.63; 1951, $4,521,806.54; 1952, $4,754,569.98 ; 1953, 
$4,995,996.28. (Pet’s. Ex. 1-b, J.A. 409). An official of the 
Assessor’s Office stated that the foregoing sums consisted 
of the following: (1) salaries and wages of Southern’s 
officers and employees, (2) expenses incurred in connection 
with the Washington Terminal and (3) other expenses in 
the District, including maintenance and operation of the 
office building in the District. (J.A. 293-294. ) 
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The notice of assessment or statement of taxes allegedly 
due for each of the years involved was dated August 17, 
1955. The taxes and interest to and including November 
9, 1955 for each of said years were paid by Southern under 
protest in writing on November 9, 1955. The total amount 
paid was $321,841.03. (Amended Petition, Answer, J.A. 
341, 350, Pet’s Ex. l-a—l-i.) Thereafter Southern ap- 
pealed to the District of Columbia Tax Court from the 
assessments. Southern’s original petition was filed in the 
Tax Court on November 10, 1955 and its amended petition 
was filed therein on November 29, 1955. 


After a lengthy hearing, the Tax Court made its findings 
of fact and rendered its opinion: (1) that franchise taxes 
for the period of January 1, 1949 through August 5, 1953 
were erroneously assessed against Southern by the retro- 
active use of the ‘‘costs’’ formula; (2) that for the year 
1953 (and for each of the prior years involved) the Assessor 
had allocated to the District of Columbia, as Southern’s 
‘costs of work done and services performed in the Dis- 
trict’’, certain expenses incurred by Southern in the District 
attributable to its company-wide railway operations and not 
properly attributable to its District railway operations; 
(3) that the bookkeeping procedures employed by Southern, 
by which its charges or revenues and its costs or expenses 
were apportioned over its entire system on the basis of 
freight ton miles and passenger revenue miles hauled and 
carried, provided a proper accounting of charges and costs, 
both company-wide and in the District of Columbia, for the 
taxable year involved. 


Adopting the charges and costs figures introduced in evi- 
dence by Southern, the Tax Court computed the franchise 
taxes due from Southern under the ‘‘charges’’ formula 
for the years 1949 through August 5, 1953, and those 
taxes due from Southern under the ‘‘costs’’ formula for 
the period from August 6, 1953 through December 31, 





6 


1953. (Findings of Fact and Opinion of the Tax Court, 
J.A. 359, 380). This appeal by the District followed. 


SUMMARY OF ARGUMENT 


1. The assessments of Southern’s corporation franchise 
taxes for the years 1949, 1950, 1951, 1952 and that part of 
1953 prior to August 6 were invalid and the purported 
assessments were a nullity because, in apportioning South- 
ern’s income to the District of Columbia, the Assessor, 
although a valid ‘‘charges’’ formula was in existence for 
that period, retroactively applied the ‘‘costs’’? formula 
which did not become a part of the Regulation until August 
6, 1953. 


2. In making the assessments involved here, the Assessor 
misinterpreted the Regulation, as amended August 6, 1953, 
in that in using the ‘‘costs’’ formula he treated all of the 
costs and expenses incurred or paid by Southern in the 
District of Columbia as ‘‘costs of work done and services 
performed in the District’’, whereas those costs related to 
work done and services performed both within and without 
the District. 


3. All of the financial facts in evidence show that the 
Assessor’s misinterpretation of the amended Regulation 
resulted in the assessment of District of Columbia franchise 
taxes on percentages of Southern’s net income out of all 
appropriate proportion to its transportation business with- 
in the District. Such result is contrary to the applicable 
statute which imposes a franchise tax on that portion of 
the taxpayer’s net income which is fairly attributable to 
its business carried on in the District, and it violates the 
Fifth Amendment by taxing Southern’s property outside 
the District of Columbia. 


2 Southern understands that, if this Court should conclude that the Tax 
Court’s approach was proper, District would not question the correctness of the 
figures and amounts employed or found by the Tax Court. 





7 


4. Here it was the duty of the Tax Court to cancel the 
invalid assessments made by the Assessor. And the Tax 
Court erred when it imposed taxes on Southern after hav- 
ing found that ‘‘the deficiencies in franchise tax here in- 
volved were erroneously, if not invalidly assessed’’ by the 
Assessor. The assessment of taxes is not a judicial func- 
tion. 

5. If the Tax Court has jurisdiction to impose taxes in 
lieu of invalid assessments, its determination of Southern’s 
charges for the period of January 1, 1949 through August 
5, 1953, when the ‘‘charges’’ formula was solely in effect, 
and its determination of Southern’s costs for the period 
from August 6, through December 31, 1953, when the 
‘‘eosts’? formula was available, were proper and the re- 
sulting taxes were correct. The financial facts concerning 
those charges and costs were obtained by the Tax Court 
from the records of Southern which were kept in accord- 
ance with accepted accounting practices. Possessed of those 
facts the Tax Court properly interpreted the Regulation 


and computed the taxes by using the methods prescribed 
by the Commissioners of the District of Columbia. 


ARGUMENT 


L RETROACTIVE APPLICATION OF SECTION 10-2(d) (2) OF 
REGULATIONS WAS INVALID 

The evidence in this case conclusively shows that the 
Assessor employed the ‘‘costs’’ formula of Section 10-2(d) 
(2) (renumbered 10-2(c) (2)) of the Regulations pre- 
scribed by the Commissioners of the District of Columbia in 
apportioning Southern’s income to the District of Columbia 
for the purpose of making the assessments for the years 
1949-1953, both inclusive. Ray N. Hamilton, Examiner of 
the Income and Franchise Tax Division, Office of the As- 
sessor, District of Columbia, and Clyde H. Taylor, Assistant 
Administrator of that Division, both so testified. (J.A. 
17-18; 23-25; 25-28; 256-257; 262-263; see also District’s 





8 


admission, Brief, 11-12.) Southern’s Exhibit 1-b demon- 
strates the use made of the ‘‘costs’’ formula.® 


But by applying the ‘‘costs’’ formula, the Assessor in- 
validly computed the taxes for the years 1949, 1950, 1951, 
1952 and that part of 1953 prior to August 6. During that 
period Section 10-2(d) (2) of the Regulations read as 
follows: 


Where gross income for any taxable year is derived 
from work done or services performed, the portion 
thereof to be apportioned to the District shall be such 
percentage of the total of such income as the aggregate 
of charges for such work done and services performed 
in the District bears to the aggregate of such charges 
for work done and services performed by the taxpayer 
everywhere. 


The ‘‘charges’’ formula in the quoted regulation has been 
held valid by this Court. Industrial Coverall Laundry 
Corp. v. District of Columbia (1951), 88 U. S. App. D. C. 
266, 188 F. 2d 669. Thus, there was in effect for the years 
1949, 1950, 1951, 1952 and that part of 1953 prior to August 
6, 1953, a valid regulation. 


On August 6, 1953 the Commissioners of the District of 
Columbia amended the foregoing Regulation. As amended 
it read: 


Where income for any taxable year is derived from 
work done or services performed, the portion thereof 
to be apportioned to the District shall be such percent- 
age of the total of such income as the aggregate of 
charges for or costs of such work done and services per- 
formed in the District bears to the aggregate of such 
charges for or costs of work done and services per- 


3 District, in its Answer to Petitioner’s Amended Petition, requested an in- 
crease of the assessments for the years 1949-1953, both inclusive. Attached 
to District’s Answer is its Exhibit 2 which purports to compute the increased 
tax. That document shows that the Assessor also used the ‘‘costs’’ formula 
in computing the requested increase. And witnesses Hamilton and Taylor 
testified that the income was apportioned to the District of Columbia by apply- 
ing the ‘‘costs’’ formula, (J.A. pp. 18, 28.) 





9 


formed by the taxpayer everywhere. The Assessor is 
authorized to use the aggregate of ‘‘charges’’ or the 
aggregate of ‘‘costs’’ with respect to work done and 
services performed if in his opinion it will produce an 
equitable apportionment. 


The amended Regulation provided a new and alternative 
formula—i.e. ‘‘costs’’-—for the apportionment of income 
to the District of Columbia. Not only was the new ‘‘costs’’ 
formula an alternative to the already existing ‘‘charges’’ 
formula but even more it was contrary to it. 


It was this new and contrary ‘‘costs’’ formula that the 
Assessor applied in apportioning Southern’s income to the 
District of Columbia for the purpose of making the August 
17, 1955 assessments of taxes for the years 1949 through 
1953. And it was the same ‘‘costs’’ formula that was em- 
ployed by the District in computing its claim, set forth in 
its answer, for additional taxes for those years. But this 
Court has held that the taxing authorities are not permitted 
to apply retroactively a regulation to taxable periods 
when there was in force during such periods a valid con- 
trary regulation. District of Columbia v. Radio Corpora- 
tion of America (1956), 98 U. S. App. D. C. 119, 232 F. 2d 
376, cert. denied 352 U. S. 845. In that case this Court, in 
considering the Assessor’s attempted retroactive applica- 
tion of a 1953 amendment to another section of the Commis- 
sioner’s Regulations, stated (98 U. S. App. D. C. 121): 


* * * In Lever Bros. Co. v. District of Columbia, 1953, 
92 U.S. App. D. C. 147, 204 F. 2d 39, we considered and 
held valid the apportionment formula contained in 
$ 10-2(d) (1)a of the 1948 regulations. We adhere to 
that holding. The 1953 amendment does not operate 
retroactively. The respondent’s franchise tax liability 
for the years 1949, 1950 and 1951 should have been 
determined, as the Tax Court held, under the regula- 
tions then in force. Helvering v. R. J. Reynolds To- 
bacco Co., 1939, 306 U. S. 110, 59 S. Ct. 423, 83 L. Ed. 
536. 
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Accordingly in this case, the Assessor must be held to have 
invalidly applied the ‘‘costs’’ formula for the period prior 
to August 6, 1953, the date of the amendment of Section 
10-2(d) (2) (now renumbered 10-2(¢) (2)) of the Regula- 
tions, 


However, the District states that ‘‘in the application 
of the formula promulgated by the Commissioners on 
August 6, 1953, for the ascertainment of ‘charges,’ the 
Assessor considered that there was no material difference 
between that regulation and the regulation on the same 
subject matter which preceded it * * *.”” (Brief, 10-11.) 
Witness Taylor (Assistant Administrator, Income and 
Franchise Tax Division) testified ‘‘* * * we didn’t con- 
sider that there was any material difference between the 
two.”’ (J.A. 27.) That there were two formulas in the 
August 6, 1953 amendment of the Regulation all admit. 
Prior to that date only a ‘‘charges’’ formula was provided ; 
since then, by the Commissioner’s action, there has been a 
‘“‘charges’’ formula and a ‘‘costs’’ formula. The Com- 
missioners of the District of Columbia in prescribing the 
1948 Regulation and the 1953 amendment were exercising 
the legislative power which had been delegated to them by 
Congress. (See Secs. 47-1580a and 47-1595, D. C. Code, 
1951 ed.) In providing for the second formula, “‘costs’’— 
in addition to the existing and continuing ‘‘charges”’ 
formula—by the August 6, 1953, amendment, it is to be 
concluded that the Commissioners intended that the two 
formulas were different. Apposite here is the language in 
United States v. Stroop (6 Cir., 1940), 109 F. 2d 891, 893, 
where, in construing a provision of the Internal Revenue 
Code, the Court said: 


The Congress must be presumed to know the lan- 
guage employed in former acts and the judicial con- 
struction placed upon them and if, in subsequent legis- 
lation on the same subject, a different language is 
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used, there is a presumption of manifest intention to 
change the law.‘ 


Thus, while perhaps to the Assessor and his assistants the 
‘‘charges’’ formula and the ‘‘costs’’ formula may have 
meant the same thing, to the Commissioners who pre- 
scribed the two formulas they were different. That dif- 
ference the Commissioners made clear in the last sentence 
of the August 6, 1953 amendment when they provided: 
‘‘The Assessor is authorized to use the aggregate of 
‘charges’ or the aggregate of ‘costs’ with respect to work 
done and services performed if in his opinion it will produce 
an equitable apportionment.’’ (Italics supplied.) 


But the District would avoid the effect of the principle 
applied in Radio Corporation of America, supra, on the 
grounds that the retroactive application of the ‘‘costs’’ 
formula was necessary here because: (1) Southern was 
unable to supply the Assessor with any evidence as to the 
charges made by the Southern for work done and services 


performed by it within the District of Columbia and (2) 
Southern, at the trial below, produced no evidence of its 
charges for work done and services performed in the Dis- 
trict in support of its contentions that the Assessor erred 
in apportioning Southern’s net income to the District of 
Columbia. 


A consideration of these reasons for the Assessor’s 
retroactive application of the ‘‘costs’’ formula shows them 
to be without merit. 


(1) With respect to the District’s claim that Southern 
was unable to supply the Assessor with any evidence as to 
the charges made by the Southern for work done and serv- 


4In Taft v. Commissioner of Internal Revenue (6 Cir., 1937) 92 F. 2d 667, 
669, another case construing a provision of the Internal Revenue Code, it was 
said, ‘‘* * * by all accepted rules of interpretation changes in the wording 
of statutes must be construed, in the absence of other implications, as denoting 
intent to change the law, for Legislatures are not presumed to do vain things, 


oe)? 
° 
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ices performed by it within the District of Columbia, the 
fact is that the Assessor never requested such information. 
What the Assessor was seeking was costs for the years 
1949 through 1953. Witness Taylor (Assistant Adminis- 
trator of the Income and Franchise Tax Division of the 
Office of the Assessor) testified in answers to the Tax 
Court’s questions that Southern was never asked for in- 
formation as to charges made for transportation services. 
(J.A. 261; 280.) Accerding to Taylor, the Assessor’s Of- 
fice was ‘‘after the charges for all activities performed in 
the District * * * [which] included the Southern Railway 
General Office * * * [and] any work done in the District.”’ 
(J.A. 280.) It needs no argument to show that Southern 
does not ‘‘charge”’ for its general offices ; there it is charged 
by its officers and employees for their services to the 
company and it is also charged by others who sell Southern 
materials and supplies used in the operation of the general 
offices. In other words when the Assessor ’s Office speaks 
of seeking information about the Southern’s charges for 


services performed in its general offices, it is in fact stating 
that it wanted to be informed of Southern’s costs. But 
‘‘costs’’ or expenses were not a part of the Regulation until 
August 6, 1953 and to assess taxes by the application of the 
“‘eosts’’ formula for any period prior to that time resulted 
in invalid assessments. 


(2) Equally incorrect is the District’s statement that 
Southern at the trial below did not produce evidence 
of its charges, In evidence are Southern’s Exhibits 
15-B through 19-B, which are photostatic copies of South- 
ern’s records of its charges for passenger service within 
the District of Columbia for the years 1949 through 1953.° 


5 Those records were computed on a 3 mile passenger operation in the Dis- 
trict of Columbia instead of 3.43 miles, the actual distance, because of the 
genera] practice to drop fractions of less than ¥% of a mile in compiling sta- 
tistics, (J.A. 161-162; 173; 177.) The recorded District passenger revenues 
are to be increased 1414 percent, the difference between 3 and 3.43 miles, which 
was done by the Tax Court, 
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Also in evidence is Southern’s Exhibit 25 which is a 
computation made from Southern’s records and which 
shows charges or revenues received for Southern’s freight 
services performed in the District of Columbia during 1949, 
1950, 1951, 1952 and from January 1 through August 5, 
1953. (J.A. 61-62; 63-64; 66-68; 193-201.) 


From the foregoing only one conclusion is to be drawn: 
The Assessor in assessing Southern for the period of Jan- 
uary 1, 1949 through August 5, 1953 made no effort to 
compute the taxes by the use of the existing valid 
‘‘charges’’ formula. The Assessor retroactively applied 
the ‘‘costs’’ formula and assessed an invalid tax against 
Southern. 


Il. ASSESSOR MISINTERPRETED REGULATION 


In making the invalid assessments involved here the As- 
sessor and his assistants misinterpreted Sec. 10-2(d) (2) 
(now renumbered 10-2(c) (2)) of the Regulations both 
before and after it was amended on August 6, 1953. The 


Tax Court noted this and said with respect to it: 


6 No computation of freight charges was made for the period of August 6 
through December 31, 1953 because at that time the ‘“costs’’ formula was 3 
part of the Regulation. The reason no freight revenue or expense was assigned 
in Southern’s regularly kept records to the District of Columbia was because 
Southern freight was hauled between Potomac Yards, Alexandria, Virginia 
and the District by the Pennsylvania Railroad under contract. The revenue 
received for the freight was credited to gross freight revenue and under Inter- 
state Commerce Commission rules the hauling expense paid to the Pennsylvania 
was deducted from the gross revenues. (J.A. 178-183; 150-152.) Quoted on 
page 15 of the District’s Brief is a part of Vice President Davison’s testimony, 
which in stopping where it does would leave one to believe that there was no 
regularly kept record of Southern’s District of Columbia charges, But on 
page 122 of the Joint Appendix, Mr. Davison clearly states that the records 
of Southern disclosed those charges. There he testified: ‘‘As to passengers, 
we already have it. It is a matter of our regular record keeping. As to the 
freight, we do not have it and a computation had to be made.’’ Both South- 
ern’s passenger and freight charges ‘‘are based on tariffs approved by the 
Interstate Commerce Commission.’’ (J.A. 67-68.) 

The matter and method used by Southern in computing its District of 
Columbia freight ‘‘charges’’ and ‘‘costs’’ from its records are dealt with in 
Part V of this argument. 
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In respect, however, of that period [January 1, 1949, 
through August 5, 1953] the Assessor apparently mis- 
construed the meaning of the phrase ‘‘work done and 
services performed’’. Instead of construing those 
words to mean the work and services performed by the 
taxpayer for its patrons and customers for which, 
“‘charges’’ were made within the contemplation of the 
original amended regulation, the Assessor interpreted 
the regulation so as to include every activity of the tax- 
payer within the District of Columbia, including serv- 
ices performed by employees for the benefit of the tax- 
payer, for the purpose of apportionment of net income 
to the District of Columbia. The Assessor’s determina- 
tion was clearly erroneous. The ‘work done and serv- 
ices performed’? by the petitioner was the transporta- 
tion of passengers and freight; and the ‘‘charges”’ in 
the formula applicable to the taxable period up to and 
including August 6, 1953, was the revenue it received 
from such transportation services. 

Further in relation to the period from August 6 to 
December 31, 1953, during which the ‘‘costs?? formula 
was applicable upon selection by the Assessor, it should 
be noted that, while such general expenses in the Dis- 
trict of Columbia as costs of operating the general 
office, salaries and wages paid general officers and em- 
ployees and the like, go into the cost of operating a 
railroad, they cannot all be allocated or assigned to 
‘‘work done and services performed”? by the taxpayer 
in the District of Columbia. Like many other ex- 
penses, such as, for example, those incurred for term- 
inal facilities, the expenses relate in part to transpor- 
tation services performed without the District of Co- 
lumbia, and must be by some reasonable method allo- 
cated or assigned to the locale of performance. A 
simple example is the expense of the sale of passenger 
tickets over the petitioner’s lines at the Terminal Com- 
pany [Washington Union Station], which relates not 
only to the 3.43 miles of petitioner’s passenger traffic 
in the District, but to that over its lines in several of the 
States. The same may be said of the cost of repairs 
to, and cleaning of passenger cars by the [Washington] 
Terminal Company. [J.A. 387-388. ] 
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Petitioner obviously misconstrues the formulas by mis- 
placing the term ‘‘in the District’’. Apparently the District 
is under the impression that in the Regulation as amended 
in 1953 the pertinent language reads with respect to the 
‘teosts’’ formula ‘‘as costs in the District of such work done 
and services performed’’, whereas the formula as pre- 
scribed by the Commissioners actually reads ‘‘as * * ® costs 
of such work done and services performed in the District.’’ 
And the District presumably would similarly misconstrue 
the ‘‘charges’’ formula. (Italics supplied.) 


The District seems to believe that the entire salary of 
Southern’s president paid in the District of Columbia was 
includible in the term ‘‘costs of work done and services 
performed in the District.’’ (J.A. 332-333.) Indeed witness 
Edwards produced by The District testified that the entire 
salary paid in the District of an agent selling in Washing- 
ton a passenger ticket from Washington to Charlottesville, 
Virginia, was includible in the cost of services performed 
in the District of Columbia; and that the expense of clean- 
ing an engine and cars after a run from Charlottesville to 
Washington was likewise includible in the costs of services 
performed in the District of Columbia. (J.A. 318-329.) 


In an attempt to support its misinterpretation of Sec. 
10-2(d) (2) (now renumbered 10-2(¢) (2)) of the Regula- 
tions, the District cites and quotes in part the testimony of 
its witness Edwards. This witness stated that in his opinion 
the best basis for the distribution, i.e. apportionment, of 
charges for work done or services performed ‘‘in the Dis- 
trict, and elsewhere, is based upon the actual expenses in- 
curred, and outlay incurred in the District relative to the 
outlay incurred elsewhere.’’ (J.-A. 317-318.) According to 
the witness the Washingtom Terminal expenses and general 
office costs of Southern would be allocated to the District 
of Columbia. (J.A. 328-329.) For example, as has been 
noted, the cost to the Southern of cleaning an engine or 
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cleaning a car in the District of Columbia should, according 
to Edwards, be allocated to the District even though the dirt 
or grime was acquired in the movement of a train in trans- 
porting passengers from Charlottesville, Virginia, to Wash- 
ington. (J.A. 326.) But the witness admitted that the 
expenses he would allocate to the District of Columbia are 
costs for transportation ‘‘some place else, * * * for supply- 
ing transportation services * * * to the public all over the 
system * * *.”’ (J.A. 335.) 


By witness Edward’s admission that the expenses he 
would allocate to the District of Columbia are costs for 
transportation services outside of the District, he shows 
that his testimony has no relation to the Regulation binding 
on the Assessor. As has been noted that Regulation, before 
the August 6, 1953 amendment, previded a formula based on 
‘‘charges for such work done and services performed in the 
District.’’ As stated by the Tax Court: ‘‘It is clear from 
the language of the formula, and especially the use of the 
word ‘charges’, that the phrase ‘work done and services 
performed’ was intended to mean work done and services 
performed for some person or corporation other than the 
taxpayer, otherwise the use of the word ‘charges’ would 
have been inappropriate. Industrial Coverall Laundry Cor- 
poration v. District of Columbia, 88 U. S. App. D. C. 266, 
269, 188 F. 2d 669.” (J.A. 384-385.) The work done and 
services performed by Southern for others is the transpor- 
tation of persons and property by railroad.” Therefore, in 
applying either formula of the Regulation as amended, the 
‘‘charges’’ or the ‘‘costs’’ for transporting persons or 
property in the District of Columbza are to be used and not 
costs incurred in the District for transportation elsewhere 
as witness Edwards was advocating in his testimony. 


7 The District recognizes that the business of the Southern ‘‘is the trans- 
portation of persons and property by railroad in interstate commerce * * *.”’ 
(Brief, 2.) 
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The views of expert witness Edwards were in conflict 
with Southern’s expert witness Frank A. Lucket. The lat- 
ter was General Statistician of Southern and as such he was 
responsible for preparing cost studies and statistical anal- 
yses for the use of Southern’s management as well as for 
the Interstate Commerce Commission and other regulatory 
agencies. Those studies had to do with analysis of un- 
profitable passenger train operations, analysis of unprofit- 
able lines of railroad operations, matters relating to pas- 
senger and freight rate increases, financial reorganization 
of other companies and cases involving competition by 
motor carriers or other modes of transportation with rail- 
roads. With respect to those studies, Lucket was responsi- 
ble for the preparation of exhibits and he testified before 
various courts and agencies. (J.A. 192.) He was recog- 
nized by the Tax Court as an expert. (J.A. 196.) 


Witness Frank Lucket prepared from the records of 
Southern certain computations which showed: (1) South- 
ern’s District of Columbia freight charges for the period 
January 1, 1949 through August 5, 1953 (Petitioner’s Ex- 
hibit 25) ; (2) Southern’s District of Columbia freight costs 
from August 6, 1953, through December 31, 1953 (Peti- 
tioner’s Exhibit 27).* And Lucket testified at length con- 
cerning those computations. (J.A. 192-210.) He testified 
that in his opinion those computations were the best pos- 
sible methods (with the exception of a minor refinement) for 
ascertaining District of Columbia freight revenues and 
freight expenses. (J.A. 211-212.) The methods used by 
him were in accord with accepted practices. (J.A. 222, 
153, 158-159.) With respect to the accounting treatment 
he gave terminal costs, Lucket testified: ‘In all cost studies, 


8 As noted on p. 12, supra, Southern introduced in evidence its Exhibits 15-B 
through 19-B which were its accurate records of its District of Columbia 
passenger charges for the years 1949-1953, Those same exhibits are accurate 
records of its District of Columbia passenger costs for the same years. Fn. 6 
explains the necessity for Lucket’s computation of Southern’s District of 
Columbia freight charges and costs. 
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your terminal cost is not charged and I use the word 
‘charged’ here as an expense item, is not charged to that 
proportion of the haul only [within the District of Co- 
lumbia] but it should be spread over the entire haul.”’ (J.A. 
218; see also 215, 219.) 


While the District asserts that the Tax Court ignored 
and refused to credit its expert Edwards (Brief, 25, 64), 
the fact is the Court found the testimony of Southern’s 
expert Frank Lucket to be more convincing and concluded 
‘from the evidence that the correct and reasonable method 
of allocation of revenue from, and expenses incident to the 
operation of a railroad is the one employed by the petitioner 
[Southern] in its accounting practices * * *,”? (J.A. 388, 
and see Findings of Fact nos. 6(b) and 7, J.A. 364-365. )° 
In those accounting practices the costs (which Edwards 
would allocate to the District of Columbia) are apportioned 
over the whole of Southern’s operations just as expenses 
incurred elsewhere are apportioned to the District of Co- 
lumbia. Such was the proper method according to expert 
witness Frank Lucket. 


And Lucket’s opinion is supported in the corporation 
franchise tax case of Fleming v. Oklahoma Taz Commission 
(10 Cir., 1946) 157 F. 2d 888, cert. denied 329 U. S. 812, 
rehearing denied 330 U. S. 855. There the railroad trustee 
taxpayer contended that the expenses of certain railroad 
facilities and properties should be allocated to the State 
of Oklahoma. The Tenth Circuit, in rejecting that con- 
tention, stated (157 F. 2d 893): 


* * * Under the railroad’s method of allocating what it 
terms intrastate expense, the cost of heavy rails, ties 
and double tracks required by the fast, heavy, trans- 
system trains is all charged to Oklahoma, although 
none of such installations perhaps would be required 


9 While this Court may review both the facts and law on this appeal, it will 
treat the Tax Court’s findings of fact as presumptively correct and it will 
accept them unless clearly wrong. District of Columbia v. Pace, 320 U. 8. 
698, 703. 
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for the purely intrastate business. Likewise, mainte- 
nance expenses of water towers and coal chutes erected 
near the state line are charged to Oklahoma, although 
they are used by the system outside of the state. These 
illustrations could be multiplied, but they suffice 
to show the fallacy in the argument that the cost of 
operation or receipt of revenue in a strictly unitary 
enterprise is susceptible of allocation to the segment 
of the system in which they occur. 


Here the Assessor, by misinterpreting the Regulation in 
making the assessments involved here, would do what the 
railroad trustee was prohibited from doing in the Fleming 
case, that is allocate costs of operation to the segment of 
the railway system in which they occur—ie., the District 
of Columbia—without regard to the reason for incurring 
such costs, which was the furnishing of transportation serv- 
ices over the entire system.” 


IIL “COSTS” FORMULA AS APPLIED VIOLATED FIFTH 
AMENDMENT 


During the period of August 6, 1953 through December 
31, 1953, there were in effect both the ‘‘charges”’ formula 
and the ‘‘costs’’ formula. The Assessor was authorized 
“‘to use the aggregate of ‘charges’ or the aggregate of 
‘costs’ with respect to work done and services performed 
if in his opinion it will produce an equitable apportion- 
ment.’? (Sec. 10-2(d) (2), renumbered 10-2(c) (2), of 
the Regulations as amended August 6, 1953.) The Asses- 
sor selected the ‘‘costs’’ formula to determine Southern’s 
tax. With that choice for the period of August 6 through 
December 31, 1953 Southern has no complaint. The As- 
sessor exercised the authority vested in him and the 


10 Consumers’ League of Colorado v. Colorado & S. By. (1918), 64 Colo. 
502, 172 P. 1064; Banton v. Belt Line By., 268 U. S. 413; Nor. Pae. By. v. 
North Dakota, 236 U. S. 585, and Groesbeck v. Duluth, S. S. & A. By. Co., 
250 U. &. 607 are cited by the District as authorities for the well known fact 
that in rate making costs are taken into account. However, those cases do not 
involve the matter of either allocating or apportioning ‘‘charges’’ or ‘‘costs’”’ 
to one or more political jurisdictions, the material question here. 
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‘“‘eosts’’ formula was fair on its face.1! However, the As- 
sessor, through misinterpreting the regulation prescribing 
the ‘‘costs’’ formula, misapplied that formula with the 
result that it operated unreasonably and arbitrarily in 
attributing to the District of Columbia a percentage of 
income out of all appropriate proportion to the transporta- 
tion business transacted during 1953 by Southern in the 
District of Columbia. Therefore, the taxes assessed for 
1953 were beyond the authority of the District. Hans 
Rees’ Sons v. No. Carolina, 283 U.S. 123, 135-136.7* 


In making the 1953 tax assessment, the Assessor so 
applied the ‘‘costs’’ formula that he attributed to the 
District of Columbia $1,260,268.08 of Southern’s $56,481,- 
337.54 adjusted net income subject to apportionment (Pet’s. 
Ex. 1-b). But during that same year Southern’s gross 
District of Columbia revenue from passenger service was 
$157,684.05 2% and its gross District of Columbia freight 
service revenue was $43,564.97 (Pet’s. Ex. 27; J.A. 206- 
207). In 1953, Southern’s gross company-wide revenue 
was $34,037,739 from passenger service and $241,174,607 
from freight service (Pet’s. Ex. 12-e, p. 301). Thus the 
gross District of Columbia passenger and freight revenue 


12 Southern does not contend that the “costs” formula if properly ap- 
plied during its effective period would not produce a just tax. Thus it 
is not in the position of the taxpayer in Smoot Sand and Gravel Corp. V. 
District of Columbia, (1958), —— U.S. App. D. C. ——, 261 F. 2d 758 
where it was contended that a formula different than that provided for 
should have been used. 


18 The argument in this part of the brief relates to the assessment of 
taxes for the period of August 6 through December 31, 1953. As has 
been noted before the retroactive application of the “costs” formula to 
the period of January 1, 1949 through August 5, 1953 was invalid be- 
cause of the existence of the valid “charges” formula during that period. 
However, if it were otherwise the argument in this part of the brief 
would be applicable to the period prior to August 6, 1953. 


® Southern’s Exhibit 19-b, which was computed on a 3-mile distance in 
the District of Columbia (J.A. 173). The actual distance was 3.43 miles 
(J.A. 163). The $157,684.05 passenger revenue stated above is increased 
from $137,920.10 shown in Pet’s. Ex. 19-b by 14%%, the difference be- 
tween 3 miles and 3.43 miles. 
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was .07 per cent of the gross company-wide passenger 
and freight revenue. But the Assessor apportioned to 
the District of Columbia 2.23 per cent of Southern’s ad- 
justed net income subject to apportionment. 


The Assessor’s grossly unjust apportionment of income 
to the District resulted from the unreasonable and arbitrary 
allocation to the District of Columbia of certain costs which 
in turn were divided by all costs incurred by Southern in 
1953. The resulting apportionment factor was applied to 
the adjusted net income subject to apportionment to deter- 
mine what the Assessor concluded was District income. 
The costs allocated to the District in computing the 1953 
taxes totaled $4,995,996.28 (Pet’s. Ex. 1-b). Of that 
amount, $3,800,000 represented salaries and wages of 
Southern’s officers and employees in the District of Colum- 
bia; $400,000 represented expenses incurred in connection 
with the operation of the Washington Terminal; and $795,- 
996.28 represented other expenses in the District including 
maintenance and operation of Southern’s office building. 
(J.A. 293-294).1* The mere statement of the fact that 
Southern’s total District of Columbia gross income from 
both passenger and freight business for 1953 was $201,- 
249.02 is an answer to District’s contention that the $4,995,- 
996.28, allocated to the District of Columbia by the Asses- 
sor as Southern’s District of Columbia expenses, was the 
proper measure of Southern’s income earned in the Dis- 
trict of Columbia. 


Moreover, the evidence in this case establishes that the 
total costs incurred by Southern in the District of Colum- 
bia during 1953 cannot serve as a measure for the deter- 
mination of Southern’s 1953 income fairly attributable to 
its transportation business transacted in the District dur- 


%*The total District allocated expenses were increased in District’s 
Answer to Amended Petition to $9,653,438.07. Included in the increase 
were amounts paid by Southern to Pennsylvania Railroad Company for 
freight hauling and trackage rights. (Respondent’s (District) Ex. 1 to 
Answer; Respondent’s (District) Ex. G). 
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ing that year. As noted above, the allocated costs used 
in the computation of the 1953 tax assessment were for the 
maintenance of Southern’s general executive offices in the 
District of Columbia and the salaries of its officers and 
employees who had offices there, and Southern’s payment 
to The Washington Terminal Company. District’s Ex- 
hibit 1 to its Answer increases the amount of those costs 
and adds, as costs, payments to the Pennsylvania Railroad 
Company for trackage rights for operating Southern’s 
passenger trains from the south end of Long Bridge to the 
Washington Terminal, payments to the Pennsylvania for 
hauling freight from Potomac Yards, Virginia, to the Dis- 
trict of Columbia and from the District to Potomac Yards, 
and payments for freight pick-up and delivery service in 
the District of Columbia. 


Those District activities and costs must be considered 
in their relation to Southern’s company-wide activity. The 
evidence in this case reveals that in 1953 Southern oper- 
ated in eleven states and the District of Columbia 6,286 
miles of track of which not more than 4.25 miles were in 
the District (Pet’s. Ex. 12-e, p. 401; J.A. 30-31, 59-60, 
161-162). Southern owned no track in the District nor 
did it own or operate a passenger station or terminal 
facilities there (J.A. pp. 60, 62-63, 3435). While South- 
ern’s principal business in 1953 was hauling freight, it 
operated no freight trains in the District (J.A. 106, 60), 
and it conducted no intrastate railroad business in the 
District (J.-A. 62). During 1953, Southern’s freight busi- 
ness resulted in 13,388,753,269 commercial freight-ton miles 
of which only 2,461,298 were in the District of Columbia, 
or 0.018 per cent. (Pet’s. Ex. 24a; Pet’s. Ex. 27; J.A. 
206.) And during the same year, Southern’s passenger 
business accounted for 617,759,823 passenger revenue miles 
of which 3,270,941 were in the District of Columbia, or 
0.529 per cent. (Pet’s. Ex. 24-a; Pet’s. Ex. 24-b.).1° That 


” “Freight-ton mile” is one ton of freight hauled one mile. If one 
hundred tons of freight were hauled one mile, that would be one 
hundred freight-ton miles (J.A. 70). In this brief “revenue ton miles” 





23 


total company-wide business produced a net railway oper- 
ating income of $41,986,218 (Pet’s. Ex. 12-e, p. 301, line 
25). This resulted from a net railway operating income 
from freight service of $56,702,876 from which was de- 
ducted a passenger service operating deficit of $14,716,658 
(Pet’s. Ex. 12-e, p. 301, line 25). In 1953, Southern’s freight 
service in the District of Columbia produced a net operat- 
ing income of $9,659.07 ** (Pet’s. Ex. 27; J.A. pp. 206-208, 
210), and Southern’s passenger service in the District for 
that year resulted in a net operating deficit of $72,270.87 
(Pet’s. Ex. 19-b).17 Thus Southern’s 1953 passenger and 
freight service operations in the District of Columbia re- 
sulted in a railway operating deficit of $62,611.80. 


But notwithstanding the relatively insignificant amount 
of passenger and freight operations in the District during 
1953 and the resulting considerable deficit suffered by 
Southern, the Assessor saw fit to allocate to the District 


ae ne EEE 
and “commercial freight ton miles” where used mean the same thing. 
That is tons of freight hauled for which revenue is received. “Company 
material freight” is not included because no revenue is received for such 
hauling. A “passenger-revenue mile” is one revenue-paying passenger 
being hauled one mile. Ex. 24-b shows a total of 958,655 revenue pas- 
sengers in the District of Columbia in 1953. Applying the 3 miles used 
in the Exhibit produced a total of 2,860,965. Increasing that by 14% % 
(the difference between 3 and 3.43 miles) shows 3,270,941 passenger- 
revenue miles in the District of Columbia during 1953 (J.A. 186-188). 


The $9,659.07 net operating income from District of Columbia 
freight service resulted from apportioning on a freight-ton mile basis 
freight service revenues and costs, which method will be explained in 
further detail in a subsequent part of this brief. However, if costs in- 
curred by Southern from Pennsylvania Railroad Company’s hauling 
Southern’s freight in the District were to be allocated to the District, 
that cost would exceed the revenue earned from Southern’s District 
freight business and there would result a net operating deficit (J.A. 
150-152). 


27 Southern’s Ex. 19-b was computed on a 3-mile passenger service 
distance in the District of Columbia (J.A. 173). The actual distance was 
$.48 miles (J.A. 162). The “Total Operating Revenue” and the “Rail- 
way Operating Expenses,” as they appear in Pet. Southern’s Ex. 19-b 
have been increased in arriving at the above-stated deficit, by 144%, 
the difference between 3 miles and 3.43 miles. 
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of Columbia the entire expense to Southern of maintain- 
ing and operating there its costly general executive offices. 
Obviously the personnel and offices in the District were 
managing, controlling and operating the company-wide 
railroad business of over 6,000 miles (J.A. 85-86). They 
were not in the District for local business purposes, since 
in the District of Columbia Southern owned no tracks, 
owned and operated no stations and terminal facilities, 
operated no freight trains, conducted no intrastate busi- 
ness and operated passenger trains over but 3.43 miles of 
tracks owned by others. Southern did not spend $4,500,000 
(or over $6,000,000 as shown in Exhibit 1 to District’s 
Answer) for general offices to operate a business in the 
District which produced a gross operating revenue of 
$201,000 and a net deficit of over $62,000 in 1953. The 
general office activities were directed to Southern’s total 
operations in eleven states as well as in the District of 
Columbia. As the general office expenses bear relation to 
Southern’s total income, they must, in justice, be spread 
over all the company’s operations wherever located. 


Nor were Southern’s Washington Terminal costs prop- 
erly allocable to the District of Columbia. To enter and 
depart from the District of Columbia, Southern’s passen- 
ger trains had to use the Union Station and the other ter- 
minal facilities. Such was the intent of Congress when 
it passed the acts providing for a Union Station. Act of 
Feb. 12, 1901, (31 Stat. 774); Act of Feb. 28, 1903, (32 
Stat. 909). That Congress intended the Washington Ter- 
minal to be an expensive operation is apparent from Sec- 
tion 2 of the Act of Feb. 28, 1903, where it is provided 
‘‘The terminal station contemplated by this Act shall cost 
not less than four million dollars and shall be monumental 
in character * * *’’, This extravagant purpose cost South- 
ern in 1953, $2,436,958.76 as its payment to the Terminal 
Company, (Ex. 1 to District’s Answer). And that is the 
sum the Assessor would have had the Tax Court allocate 
to the District as an expense item—he, in making the 1953 
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assessment, in fact allocated $400,000, believing that to 
be the total Terminal expenses to petitioner (J.A. 293). 


But the Union Station and the other Terminal facilities 
are used as a place for persons, mail and express to depart 
from or arrive in the District of Columbia. Unrelated to 
transportation outside of the District those facilities would 
have no purpose. To contend otherwise would be arguing 
without reason, as can be appreciated from the fact that, 
while Southern in 1953 paid the Washington Terminal 
Company over $2,400,000, it experienced, as noted above, 
a District of Columbia deficit of $72,270.87 in its passen- 
ger service, which consisted of transportation of persons, 
mail and express (J.A. 183-185). And in that connection 
it is to be noted that passenger service revenue (as well as 
freight revenue) is earned on miles hauled. No revenue 
is received while passengers, mail and express remain sta- 
tionary at a terminal and therefore no revenue is allocated 
by petitioner to a terminal (J.A. 69, 118, 161). Instead 
revenue from passenger service is apportioned on a 
passenger-revenue mile basis. And terminal costs are 
spread by Southern over the entire company operations 
because those costs benefit the entire haul (J.A. 158-159).** 


During 1953, the Washington Terminal Company, pur- 
suant to an agreement, furnished Southern with terminal 
services and facilities for its passenger business and pas- 
senger equipment—cars and engines (Pet’s. Ex. 4; Pet’s. 
Ex. 10). The Terminal Company’s facilities and services 
were a Union Station, ticket office and other facilities for 
convenience and comfort of passengers, handling mail and 


2® Southern’s apportionment of both passenger and freight revenue 
and expenses on a mileage basis is in accordance with generally accepted 
railroad procedures (J.A. 153, 221-223). The method of such apportion- 
ments will be discussed in greater detail in a subsequent part of this 
brief. It is sufficient to state here that that method apportions revenue 
and expenses, wherever received or incurred, over the entire company 
operations, including the proportionate part to the District of Columbia. 
See Fleming v. Oklahoma Tax Commission, 157 F. 2d 888 at 893 (C.A. 
10, 1946), cert. den. 329 U. S. 812, rehearing den. 330 U. S. 855. 
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baggage, furnishing necessary tracks for Southern’s trains, 
yards for storage of equipment, switching service and shop 
facilities for maintenance and repair of engines and cars 
(J.A. 34-35). Southern in 1953 paid the Terminal Com- 
pany, as its share of the total rental, interest, taxes, and 
costs of maintenance and operation of the terminal facili- 
ties, an amount based on the use it made of the facilities. 
Costs resulting from the Terminal Company’s repairing, 
maintaining and supplying Southern’s engines and cars 
were paid on the basis of actual cost. (J.A. 35-39.) 
For the months of August through December 1953, South- 
ern paid the Washington Terminal Company $410,491.87 
as costs for repairing, maintaining and supplying South- 
ern’s equipment at the Terminal. (Pet’s. Exs. 5-a, 6-a, 7-a, 
8-a and 9-a; as to each Exhibit, see p. 4, Item ‘‘Total direct 
charge to Tenant Railroad,’’ Column: ‘‘Southern Rail- 
way,’’.). $655,378.13 was paid to the Terminal Company 
as Southern’s share of rent, interest, taxes and costs of 
maintenance and operation of the Terminal for the period 
of August through December 1953 (Pet’s. Exs. 5-c, 6-b, 7-b, 
8-b, and 9-b). 


Costs incurred in the District of Columbia for the repair- 
ing, maintaining and supplying of cars and engines used 
for transportation outside of the District cannot reason- 
ably be considered as costs to be allocated in their entirety 
to the District. For example, the repair of equipment is 
necessitated because of the miles the equipment travels; 
but only 3.43 miles are in the District with over 6,000 miles 
outside. Thus it is the wear and tear beyond the District 
which really results in the repair expense and, therefore, 
those expenses should not be allocated entirely to District. 


As has been stated before, Southern owns no tracks in 
the District of Columbia. In order to move its passenger 
trains from the south end of Long Bridge to the Terminal 
property it had to pay the Pennsylvania Railroad Com- 
pany for trackage rights. In 1953 this cost was $261,890 
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(Respondent’s (District) Ex. 1 to Answer; J.A. 12-13).** 
The respondent would have had the Tax Court allocate 
that cost to the District. But, with respect to Southern’s 
transportation business, the 3 miles of Pennsylvania track 
has only one purpose—to move Southern’s passenger 
trains from and to its 6,000 and more miles of track out- 
side of the District of Columbia. Therefore, to allocate 
this trackage expense in its entirety to the District is to 
treat it as having no relation to the 6,000 miles of South- 
ern’s track outside of the District. 


At the time the Assessor made the assessment of 1953 
taxes he did not take into account Southern’s payments 
to the Pennsylvania Railroad Company for hauling South- 
ern freight from the south end of Long Bridge into the 
District of Columbia and from within the District to the 
south end of Long Bridge. District’s request of the Tax 
Court in this proceeding for increase in taxes was based on 
a computation which, among other things, allocated the 
1953 freight hauling costs to the District. The amount 
allocated, $236,256.66, was for hauling done between Poto- 
mac Yards, Virginia, and the District of Columbia (Exhibit 
1 to District’s Answer). The amount of those 1953 costs 
which represent the hauling entirely within the District 
(points north of the south end of Long Bridge) was $127,- 
690 (J.A. 163-167). Another 1953 freight cost which Dis- 
trict would have allocated to the District of Columbia for 
the purpose of increasing the assessment is the 1953 Dis- 
trict of Columbia freight pick-up and delivery expense. 
That totaled $23,938.00. (Item 5-A in Ex. 1 to District’s 
Answer; Resp. (District) Ex. G.; JA. 283.) But to allo- 
zate those freight hauling costs to the District of Colum- 
bia is to disregard the fact that they were only incurred 
in connection with transporting freight between the Dis- 
trict and points outside. As has been noted before, peti- 
tioner does no intrastate business in the District. And 


1° In 1955 when the Assessor made the assessment of the 1953 taxes, 
his computation did not include any cost for passenger trackage rights. 
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the costs paid the Pennsylvania Railroad for freight haul- 
ing to and from the District of Columbia exceed the revenue 
received by petitioner for such freight (J.A. 150-152). 


All of the above-discussed expenses were terminal in 
nature. They were incurred in the District of Columbia 
for services rendered by Southern over its entire lines. 
To assign to the District of Columbia such expenses, as 
the Assessor did and as the District would have had the 
Tax Court do for the purpose of apportioning net in- 
come to the District, is to disregard the financial facts in 
evidence. In 1953 Southern’s company-wide net railway 
operating income was $41,986,218, resulting from a net 
freight service operating income of $56,702,876 and a net 
passenger service operating deficit of $14,716,658 (Pet’s. 
Ex. 12-e, pp. 300, 301). During the same year Southern’s 
District of Columbia passenger service operating revenue 
was $157,684.05, and passenger service operating expenses 
were $229,954.92,7° and Southern’s District of Columbia 
freight service operating revenue was $43,564.97 and 
freight service operating expenses were $33,905.90 (Pet’s. 
Ex. 27).7*_ Southern’s 1953 District net railway operating 
deficit was $62,611.80. It is obvious from the statement 
of these figures that Southern’s 1953 net railway operating 
income was received from its freight business; that it 
would have been substantially more if the freight business 
did not have to support Southern’s passenger operating 
deficit; and that with respect to the District of Columbia 
the net railway operating deficit resulted because the rela- 
tively small freight business was unable to overcome the 
substantial loss in passenger operations. But notwith- 
standing those financial facts, the District contends that 
the only way to apportion to the District of Columbia a 


"The above-stated District passenger service revenue and expense 
figures are the amounts appearing in Pet’s. Ex. 19-b increased by 
14% %—the difference between 3 and 3.43 miles of passenger service 
operation in the District of Columbia. 


™ See Footnote 16, supra. 
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fair share of Southern’s company-wide net income is to 
apply a factor which is heavily weighted with District of 
Columbia passenger expenses—the very expenses that re- 
sulted in a net deficit in the District and which materially 
decreased Southern’s company-wide net income. Such a 
method to determine net income fairly attributable to 
Southern’s 1953 District of Columbia transportation busi- 
ness is obviously fallacious and a tax computed on such 
method is beyond the authority of the District Government. 
Hans Rees’ Sons v. No. Carolina, 283 U. S. 123. 


And the financial facts in evidence constitute convincing 
proof that the 1953 costs the District would have had the 
Tax Court allocate to the District of Columbia are propor- 
tionately greatly in excess of Southern’s company-wide 
1953 costs. Those costs of more than $9,650,000 represent 
$2,412,500 for each of the approximate four miles of opera- 
tion in the District of Columbia. If each mile of the 6,200 
miles of operations in 1953 cost an equal amount, South- 
ern’s total operating costs would have been $14,957,500,- 
000, or over 80 times greater than the actual company- 
wide operating costs in 1953, which were $186,399,731 
(Pet’s. Ex. 12-e, p. 310). 


As further evidence that the costs the District would 
have allocated to the District for 1953 are grossly dispro- 
portionate to the company-wide costs is the operating ratio 
that year. The operating ratio, as prescribed by the Inter- 
state Commerce Commission, is the ratio of operating 
expenses to operating revenues. In 1953 the company-wide 
operating ratio was 67.73 (Pet’s. Ex. 12-e, p. 310). But 
the operating ratio for District operations would have been 
4,796.76, if, as the District requested of the Tax Court, 
there had been allocated to the District of Columbia $9,653,- 
438.07 as expenses, since Southern’s District of Columbia 
revenues for that year totaled $201,249.02. (Respond.’s 
(District) Ex. 1 to Answer—expenses; Pet’s. Ex. 27— 
freight revenue; and Pet’s. Ex. 19-b passenger revenue 
increased by 144%.) 





30 


Moreover, all of those District of Columbia costs are 
similar in purpose and character to those which have been 
held, in a franchise tax case, as not being properly alloca- 
ble to the jurisdiction in which they were incurred. Flem- 
ing v. Oklahoma Taz Commission, 157 F. 2d 888 (C.A. 10, 
1946), cert. den. 329 U.S. 812, rehearing den. 330 U.S. 855. 
As in the Fleming case, so here the costs of operation of 
Southern’s strictly unitary enterprise are not susceptible 
of allocation to the segment of the system in which they 
occur, that is the District of Columbia. 


But by allocating these costs to the District of Columbia, 
the Assessor apportioned to the District 1953 adjusted net 
income of Southern in the amount of $1,260,268.08 (Pet’s. 
Ex. 1-b). That represents $315,067 for each of the four 
miles of Southern’s operations in the District. If each 
of Southern’s 6,200 miles of operation produced an equal 
amount of net income, the Company’s 1953 total adjusted 
net income would have been $1,953,415,400,”* or 3464.00 per 
cent of what in fact was Southern’s total adjusted net in- 
come in 1953, ie., $56,394,672 (Pet’s Ex. 1-b; Ex. 2 to Re- 
spondent’s (District) Answer; J.A. 172). Particularly 
pertinent to the grossly unfair result here is the language 
of the Supreme Court in Southern Ry. Co. v. Kentucky, 
274 U. S. 76, where a franchise tax on intangible property 
was denied. At pages 83-84, the Court stated: 


* © © Tf intangible elements were attributed to the 
system at the same rate per mile as results from the 
distribution of the added amount to the mileage of 
the Southern Railway in Kentucky, their value would 
be more than $200,000,000 for 1919 and more than 
$120,000,000 for 1918. Clearly there is no foundation 


"2 Ex. 2 to Respondent’s (District) Answer, requesting an increase in 
the 1953 assessment, apportions $2,657,983.67 as adjusted net income to 
the District for 1953—or $664,495 a mile for the four miles of operation 
in the District of Columbia. At that amount per mile, Southern’s total 
adjusted net income for its 6,200 miles of operation would be $4,119,875,- 
000, which is 7305.00 per cent of petitioner’s actual 1953 total adjusted 


net income—$56,394,672. 
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for any such results. The mere statement of the 
figures is sufficient to show that the amount added as 
a basis for franchise taxes is so excessive and unrea- 
sonable that it cannot be sustained; * * * 


What the Assessor did in making the 1953 assessment 
(and what the District would have had the Tax Court do 
by increasing that assessment) was to tax Southern’s 
property outside of the District of Columbia. That cannot 
be done without violating the Fifth Amendment of the 
Constitution. That limitation was expressly declared in 
the underlying statute involved here where it was stated 
that ‘‘the measure of the franchise tax shall be that por- 
tion of the net income of the corporation * * * as is fairly 
attributable to any trade or business carried on or en- 
gaged in within the District and such other net income as 
is derived from sources within the District * * *’’. Sec. 
47-1580, D.C. Code 1951. Thus, in making the 1953 assess- 
ment, the Assessor’s misinterpretation of the applicable 
Regulation disregarded the statute and violated the Fifth 
Amendment by taxing extraterritorial values. Hans Rees’ 
Sons v. North Carolina, 283 U. S. 123. 


And there is nothing in Butler Bros. v. McColgan, 315 
U. S. 501, cited by District in its brief, that would author- 
ize the Assessor to misapply the ‘‘costs’’ formula as he 
did in assessing the tax for 1953. The gist of that case 
was the taxpayer’s contention that it should have no tax 
assessed against it because its California operations for 
the taxable period resulted in a net loss. Butler Bros. held 
that a proper formula can be applied to the entire income 
of a unitary business to compute income within one state. 
Southern agrees with this and asks only that the proper 
formula here be properly applied to it. The District ar- 
gues in effect that none of the management costs are costs 
of the services performed in the other eleven states in 
which Southern operates but that all of these costs are 
costs of services performed in the District. This is not 
the purport of Butler Bros. Its rationale would clearly 
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require all states to share the benefits of these overhead 
costs. The Supreme Court by attributing income to Cali- 
fornia recognized that income was earned in California by 
centralized management physically located in Illinois. Thus, 
under Butler Bros., Southern’s centralized management 
earned income in all eleven states as well as in the District 
of Columbia, and not only there as the petitioner in effect 
contends. 


Iv. TAX COURT’S JURISDICTION LIMITED TO CANCELLING 
INVALID ASSESSMENTS 

For the reasons heretofore stated the assessments in- 
volved here are invalid. The position of Southern before 
the Tax Court was (as it is here) that those assessments 
should be cancelled and that the Tax Court had no juris- 
diction to reassess the taxes for those years. However, the 
Tax Court decided that ‘‘it should not declare the assess- 
ment of the deficiencies void, but that it should proceed to 
delineate the proper procedure that should have been, and 
which should now herein be followed in computing the cor- 
rect amount of the tax, and to compute the taxes that were 
due accordingly; * * *.’’ (J.A. 391.) Before reaching that 
conclusion the Tax Court expressed grave doubt as to its 
jurisdiction with respect to such action, when it said (J.A. 
p. 389): 


The first contention of the petitioner that the tax 
be held to be void poses an important question, which 
is frequently presented in cases, like the present, where 
the Assessor pursues an incorrect procedure and as- 
sumes a position unauthorized by the law and regula- 
tions. Should the Court declare the tax void and 


* Harvester Co. v. Dept. of Treasury, 8322 U.S. 340, Harvester Co. v. 
Evatt, 329 U.S. 416, and Hump Hairpin Co. v. Emmerson, 258 U.S. 290, 
as quoted by the District in its brief (pp. 58-59), relate to the problem 
of state taxes imposing burdens on interstate commerce. No such prob- 
lem is present here, as indeed it cannot be. Neild v. District of Colum- 
bia, 71 App. D.C. 306, 308, 312, 120 F. 2d 246, 249, 252. In so far as 
any of these cases concerns the Due Process Clause it is factually unre- 
lated to this appeal and of no assistance to the District. 
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relieve the taxpayer of all taxes for the taxable period 
or should the Court compute, or should the Court 
direct the computation of the amount of tax which 
would have been assessed against the taxpayer had 
the Assessor followed the procedure set up in the 
law and regulations, with appropriate reduction and 
refund? This is by no means an easy question to 
answer.... 


In considering this question, it is to be noted that it is 
clear that the Tax Court is to be entirely divorced from 
the assessing function. Such is the admonition of Con- 
gress contained in Sec. 47-2402, D. C. Code, 1951. There 
it is declared that the Tax Court ‘‘shall not be deemed or 
held to be a constituent member of the assessing or taxing 
authority of the District of Columbia but shall be deemed 
to be an independent agency, separate and apart from 
such assessing and taxing authority.’’ ** 


And as to the power to assess taxes, this Court has 
stated in Trustees of St. Paul M.E. Church So. v. District 
of Columbia, 1954, 94 U. S. App. D. C. 78, 82, 212 F. 2d 
244, 248: 


An assessment can be made only by an official or 
board designated by law to make it. An attempted 
assessment by any other person or board is void. 


Moreover the Tax Court is restricted to the judicial 
function, while the exercise of the taxing power pertains 
to the legislative and executive. Among other cases, such 
was the holding in Ex parte State of Oklahoma (10 Cir., 
1930), 37 F. 2d $62, $64-S65, where it was said: 


* * * Federal courts may give relief from unlawful 
or fraudulent taxation where jurisdiction exists, but 


* The quoted language is from the Act of July 10, 1952, 66 Stat. 547, 
Ch. 649, Sec. 5. Thus the 1943 statement of this Court in Watrous v. 
District of Columbia, 77 U. S. App. D. C. 295, 297, 185 F. 2d 654, 656, 
that “the Board of Tax Appeals is made, by statute, a constituent mem- 
ber of the assessing authority”, is not applicable to the District of 
Columbia Tax Court. 
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they have no power to act in an administrative capac- 
ity, legislative or executive, in the listing, valuation 
and assessment of property for taxation. Those are 
not judicial functions. 


And the Supreme Court has said in State Railroad Taz 
Cases, 92 U.S. 575, 615: 
* * * The levy of taxes is not a judicial function. Its 


exercise, by the constitutions of all the States, and by 
ne theory of our English origin, is exclusively leg- 
islative. 


See also: Rowley v. Chicago & N. W. Ry., 293 U. S. 102, 
111-112. 


The doubt expressed by the Tax Court as to its jurisdic- 
tion to determine the correct amount of tax where the 
Assessor has made an invalid assessment is understand- 
able. This Court has held that an invalid assessment is 
‘a mere nullity.’’ Tumulty v. District of Columbia (1939), 
69 App. D. C. 390, 397-398, 102 F. 2d 254, 261-262. The 


function of the Tax Court with regard to such purported 
assessments is singular and that is to declare them as nulli- 
ties and strike them down. That the Tax Court has such 
authority is apparent from the jurisdictional statutes 
which authorize it to ‘‘cancel’’ assessments of corporation 
franchise taxes. Sec. 47-2403, D. C. Code, 1951. The fact 
that this Code section also confers jurisdiction on the Tax 
Court to ‘‘affrm, * * * reduce or increase’’ assessments 
does not alter the conclusion that invalid assessments are 
to be cancelled. To ‘‘affirm’’ an invalid assessment—a 
nullity—-is repugnant to the very concept of judicial power 
and function. And to ‘‘reduce or increase”’ invalid assess- 
ments would be equivalent to making new assessments. 


District of Columbia v. Radio Corporation of America 
(1956), 98 U. S. App. D. C. 119, 232 F. 2d 376, cert. denied 
352 U. S. 845, is no authority that the Tax Court can assess 
taxes when the assessments made by the Assessor were 
void. As the Tax Court noted in its opinion that question 
was not raised in that appeal in this Court. 
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V. IF TAX COURT HAD JURISDICTION IT CORRECTLY 
COMPUTED TAXES 

Upon concluding that it should not declare the assess- 
ment of the deficiencies void, the Tax Court then computed 
the taxes that were due and, since they were less than 
the amount paid under protest by Southern, ordered a 
refund. In doing that the Tax Court avoided the mistakes 
of the Assessor by properly applying the ‘‘charges’’ for- 
mula for the period of January 1, 1949 through August 9, 
1953 and the ‘‘costs’’ formula for the period of August 6 
through December 31, 1953. And in determining the 
‘‘charges’’? in the one instance and the ‘‘costs’’ in the 
other, the Tax Court correctly construed the Regulations 
as meaning charges (revenue) received from or costs 
(expenses) incurred by the performance of transportation 
services in the District of Columbia. 


In arriving at the amounts of the ‘‘charges’’ and 
“‘eosts’? resulting from the transportation services per- 
formed in the District of Columbia and company-wide, the 


Tax Court referred to Southern’s records and, with re- 
spect to District of Columbia freight service costs, to 
computations based on those records. It was those records 
and computations that the Tax Court was referring to 
when in its opinion it stated that it ‘‘found from the evi- 
dence that the correct and reasonable method of allocation 
of revenue from, and expenses incident to the operation 
of a railroad is the one employed by the petitioner (South- 
ern) in its accounting practices * * *.”’ (J.A. 388.) 


In making and maintaining its financial records, South- 
ern was mindful that it operated its service of transporting 
passengers and freight in eleven states and the District 
of Columbia. The miles of its operations were in excess of 
6,000 of which not more than 3.43 miles of passenger opera- 
tion and not more than 4.25 miles of freight operation were 
in the District of Columbia. The company’s records show 
the total number of passengers hauled and the total num- 
ber of tons of freight transported company-wide as well 
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as in the several jurisdictions, including the District of 
Columbia. From those basic facts of the number of pas- 
sengers, the number of freight tons and the miles that they 
are hauled and transported, Southern was able to compute 
and record the revenue earned and the costs incurred 
in the several states and the District of Columbia. 


1. ‘‘Charges’’ for passenger and freight service—Janu- 
ary 1, 1949 through August 5, 1953. Southern’s records, 
in evidence here, show passenger revenues apportioned 
to the District of Columbia on a passenger mileage basis. 
(Pet’s. Exs. 15-b—19-b.)?® That record for each year was 
produced by taking the actual number of passengers car- 
ried in the District of Columbia and multiplying that num- 
ber by three miles, (Pet’s. Exs. 20-b—24-b) to which result 
was applied the company-wide average rate per passenger 
mile. (Pet’s. Exs, Nos. 12-a, p. 509, 12-b, p. 509, 12-c, p. 509, 
12-d, p. 509, 12-e, p. 509; J.A. 186-188.) This generally ac- 
cepted method of apportionment reflects the charges for 
passenger services performed in the District. (J.A. 153.) 


It was, however, computed on a 3-mile passenger operation 


* A passenger mile is one revenue paying passenger traveling one mile. 
If one hundred revenue paying passengers traveled one mile that move- 
ment would constitute one hundred passenger miles. 


** In addition to passenger fares other revenue is produced by the oper- 
ation of a passenger train such as mail transportation and dining car 
service. Mail revenue results from a car foot mile—i.e., if in a car 40 
cubic feet are used for mail transportation, every mile the car moves 
is 40 car foot miles. (J.A.152.) Thus in the District of Columbia 
where the car moved 3.43 miles there would be 137.20 car foot miles, 
which is the mileage that would be credited to the District in appor- 
tioning the total revenue earned by the car. Dining car revenue is 
apportioned on a miles traveled basis. Thus the revenue earned by a 
dining car would be apportioned to the District of Columbia in propor- 
tion to the relation the 3.43 District miles bear to the total mileage 
traveled by the car (J.A. 146.) However, by far the greatest amount of 
revenue earned by a passenger train is derived from passenger fares. 
(See Pet’s. Exs. 15-b—19-b.) Therefore, this brief, in dealing with 
passenger service “charges” and “costs”, will for convenience refer to 


passenger miles. 
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instead of 3.43 miles, the actual distance, because of the gen- 
eral practice to drop fractions of less than 4% of a mile in 
compiling statistics. (J.A. 173, 177, 162.) Therefore, in 
order to ascertain the entire passenger revenue for the Dis- 
trict of Columbia, the recorded District passenger service 
revenues had to be increased 1414 per cent, the difference 
between 3 and 3.43 miles. The Tax Court did that in com- 
puting the taxes. 


The computation, in evidence, to show freight revenues 
for services performed in the District was made from 
Southern’s records. (Pet’s. Ex. 25; J.A. 66-67, 193.) 
The number of tons hauled in the District were kept in 
Southern’s records (J.A. 175, 176; Pet’s. Exs. 20-b—24-b). 
The farthest distance freight traffic was hauled in the Dis- 
trict was 4.25 miles (J.A. 31-32, 162). The computation 
assumed that each ton of freight hauled in the District 
went the farthest possible distance.** The recorded tons 
of freight in the District were multiplied by 4.25 miles to 
determine the revenue ton miles in the District. (Pet’s. 
Ex. 25.)?® These revenue ton miles in the District, multi- 
plied by Southern’s average revenue per ton mile for the 
entire line revealed Southern’s revenue for freight service 
performed in the District. (J.A. 195; Pet’s. Ex. 25.)*° 
That method of computation was an accurate method for 


27 See fn. 6, supra, for statement of reasons no records were made of 
freight revenues for services performed in the District of Columbia. 


* Since all the District freight was not hauled the 4.25 miles, using 
that figure gives the District of Columbia more freight revenue than 
was actually earned there and consequently more tax. 


* It is to be noted that the “R & E Tape Line Books” referred to in 
Pet’s. Ex. 25 and Ex. 26 are Pet’s. Exs. 15-a through 19-a and 15-b 
through 19-b. And that the “Mileage Tape Line Books” referred to in 
Pet’s. Ex. 25 and Ex. 26 are Pet’s. Exs. 20-a through 24-a and 20-b 
through 24-b. 


* A ton mile is one ton of freight transported one mile. If one hundred 
tons of freight were transported one mile that movement would consti- 
tute one hundred ton miles. 
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apportioning freight revenues to the District. It could 
only have been refined by taking actual miles for each ton 
hauled instead of the maximum distance of 4.25 miles. 
(J.A. 211-212.) 


Addition of those District of Columbia freight revenues 
to Southern’s recorded District of Columbia passenger 
revenues, gave Southern’s total charges for ‘‘services per- 
formed in the District.’’ 


Passenger revenues for the entire line added to freight 
revenues for the entire line gave Southern’s charges for 
‘“‘services performed by the taxpayer everywhere.”’ The 
amounts of those total charges were set forth in Southern’s 
records under the heading ‘‘Total Operating Revenue.’’ 
(Pet’s. Exs. 15-a—19-a.) 


Having ascertained from the records and computations 
just described Southern’s charges for transportation serv- 
ices performed everywhere and its charges for transporta- 
tion services performed in the District of Columbia, the 
Tax Court, in following the procedure provided in Sec. 
10-2(d) (2) of the Regulations, divided the latter by the 
former. The factor that resulted was applied by the Tax 
Court to Southern’s net income subject to apportionment 
in order to determine the net income apportioned to the 
District of Columbia for franchise tax purposes. By that 
method the Tax Court computed the tax for the years 1949, 
1950, 1951, 1952 and from January 1 to August 5, 1953. 
(J.A. 394-397.) 


2. ‘Costs’? for passenger and freight service—August 
6 through December 31, 1953. ‘‘Costs’’ incurred by a rail- 
road in a given locality are not costs for services rendered 
only in that place. Such costs are for the operation of 
the entire railroad as, for example, costs of supervision, 
track, stations, terminal facilities and the like. It would, 
therefore, be an error to allocate those costs to a particular 
segment of a railroad. See Fleming v. Oklahoma Taz 
Commission, 157 F. 2d 888, at 893 (C.A. 10, 1946), cert. den. 
329 U. S. 812, rehearing den. 330 U. S. 855. In Southern’s 
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records passenger service ‘‘costs’’ were apportioned to the 
District on a passenger mile basis, but again 3 miles in- 
stead of the actual 3.43 miles were used because it was the 
practice to drop fractions of less than 44 of a mile. (J.A. 
188, 173, 177, 162.) In computing the tax for the last five 
months of 1953 by applying the ‘‘costs’’ formula, the Tax 
Court increased the recorded passenger costs by 14% per 
cent, the difference between 3 and 3.43 miles. Freight 
costs were recorded and apportioned by Southern on a ton 
mileage basis everywhere except the District of Columbia.** 
However, there is in evidence a computation from South- 
ern’s records of District-apportioned freight costs and an 
explanation of that computation. (Pet’s. Ex. 26; J.A. 
202-204.) 


Addition of those District of Columbia freight service 
costs to Southern’s District passenger service costs gave 
Southern’s total costs for ‘‘services performed in the Dis- 
trict.”’ A record is kept of Southern’s costs of railway 
services performed everywhere. (Pet’s. Ex. 19-a.) It 
was those 1953 District and company-wide costs that the 
Tax Court used when, in following the ‘‘costs’’ formula 
procedure of amended Sec. 10-2(d) (2) of the Regulations, 
it computed the tax for the period of August 6 through 
December 31, 1953. (J.A. 397.) 


31 See fn. 6, supra, for statement of reasons no records were made of 
freight expenses for services performed in the District of Columbia. 


*2 The District on the last page of its brief makes the unsupported 
statement that the Tax Court ascribed the same meaning to the “costs” 
amendment of August 6, 1953, as it did to the Regulation prior to that 
time (“charges”) since it employed Southern’s accounting practices for 
both purposes. This of course is not true. The Tax Court carefully 
spelled out its use of the “charges” formula prior to August 6 and the 
“costs” formula from August 6 through December 31, 1953. A glance 
at the court’s tax computation for 1953 shows the result of this change 
from “charges” to “costs.” From January 1 through August 5, 1953, 
under the “charges” formula .071454% of Southern’s net income was 
apportioned to the District. (J.A. 396). From August 6 through 
December 31, 1953, under the “costs” formula .117084% of Southern’s 
net income was apportioned to the District. (J.A. 397). The change 
to the “costs” formula thus resulted in an increase of 63.77% in the 
ratio by which income was apportioned to the District. 
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But the District takes exception to the Tax Court’s rede- 
termination of Southern’s tax liability. It contends that the 
Tax Court invalidly computed those taxes by reviving and 
employing a formula which had been contained in a 1947 
Regulation, subsequently rescinded, by which the gross 
revenues of an interstate railroad would be apportioned 
according to the percentage that its car mileage in the Dis- 
trict bore to its car mileage everywhere. 


But the Tax Court did not prescribe a formula in order 
to determine the apportionment of Southern’s revenues to 
the District of Columbia. What the Tax Court did, was 
to find from the records of the Southern, received 
in evidence, the nature and volume of its transportation 
business within the District of Columbia and over its 
entire line, ie, the number of freight ton miles and 
passenger revenue miles hauled and carried. The Tax 
Court then determined from the evidence that Southern’s 
accounting practices, by which charges and costs were ap- 
portioned to a particular area in the proportion that the 
number of freight ton miles and passenger revenue miles 
hauled in that particular area bore to the number of freight 
ton miles and passenger revenue miles hauled everywhere, 
were correct and reasonably and fairly reflected the 
charges and costs attributable to Southern’s transporta- 
tion business performed in the District of Columbia. 
(J.A. 388.) The Tax Court then had in evidence the vari- 
ous factors which were necessary to enable it to employ 
the formula or formulas that had been prescribed by the 
Commissioners for the taxable periods involved. The Tax 
Court proceeded to compute the taxes for the period from 
January 1, 1949 through August 5, 1953 by using the pre- 
determined charges from Southern’s records in the 
“‘charges’’ formula, and to compute the taxes for the 
period from August 6 through December 31, 1953 by using 
the predetermined costs from Southern ’s records in the 
‘‘costs’’ formula. 
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Moreover, there is no resemblance between the 1947 
regulation and the ‘‘charges’’ regulation as correctly ap- 
plied by the Tax Court using figures from Southern’s rec- 
ords. Southern’s accounting practices apportioned its 
revenues (charges) on a passenger mile and freight ton 
mile. The effect of that was to credit the revenue to the 
very areas where such revenues were earned by trans- 
porting persons and things. Thus, if in a particular year 
1,000,000 passengers were hauled over the approximate 3 
miles of track in the District of Columbia (i.e., 3,000,000 
passenger miles) and only 100,000 passengers were hauled 
over 3 miles of track elsewhere (i.e., 300,000 passenger 
miles), there would be ten times as much revenue credited 
to the District of Columbia as there would be to the other 
3 mile sector. 


But such would not be the effect of the rescinded 1947 
Regulation which the District asserts the Tax Court reen- 
acted by using the apportioned charges from Southern’s 
record. That rescinded Regulation provided in pertinent 


part: ‘‘In determining the apportionment of gross income 
for the taxable year of a railroad company, * * * operating 
both within and without the District, the portion thereof 
derived from within the District shall be determined by an 


apportionment based on the percentage that the car 
mileage for the taxable period within the District bears to 
the total of such mileage everywhere; * * *.’’ (Sec. 
10-2(d) (4), August 28, 1947 Regulations.) That Regula- 
tion prescribed a car mileage formula, which, unlike the 
passenger mile and freight ton mile apportionment, appor- 
tioned income without any relation to where such income 
was earned. Under the method provided by it, if a car 
traveled empty the three miles in the District and then 
hauled a passenger three miles in Virginia, the District of 
Columbia, where no revenue was earned, would have 
apportioned to it 50% of the fare. This is an entirely dif- 
ferent regulation from the charges regulation applied by 
the Tax Court and obviously would reach an entirely dif- 
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ferent result. Whereas the latter apportions revenues to 
the area where the freight and passengers were actually 
hauled according to the number of service units, ton miles 
and passenger miles performed in the area, the former 
apportions revenues to an area according to the number of 
car miles hauled within it regardless of whether the cars 
were empty or full and therefore regardless of whether 
or not revenues were earned therein. 


Another misconception entertained by the District is 
evidenced by its belief that Southern’s accounting system 
is based on a track mile apportionment. This is shown 
by several cases it quotes and its treatment of those cases 
in its brief. (pp. 48-52.)** Those cases all have to do with 
the assessment of ad valorem taxes on real and personal 
property. They point out that in the usual case of such 
assessments the value of such property is determined on a 
track mile proportion and in exceptional circumstances 
other methods are used. Nothing in those cases has to do 
with where revenue is earned and costs incurred in connec- 
tion with the furnishing of transportation services and those 
cases are of no value in treating with a tax based on income. 
Frank Lucket, Southern’s general statistician and recog- 
nized by the Tax Court as an expert, testified that an ap- 
portionment based on a track mile formula would be faulty 
because it would be premised on the false assumption that 
every mile of a railroad’s track had the same identical 
density of traffic and that the same amount of revenue 
traffic moves over each mile of track. (J.A. 213.) South- 
ern’s apportionment of its ‘‘charges’’ and ‘‘costs’’ is not 


** Pittsburgh, C.C. & St. Louis Railway v. Backus (1894), 154 U. S. 
421; Cleveland, C.C. & St. Louis Railway v. Backus (1894), 154 U. S. 
439; Kansas City, Ft. S. & M.R. Co. v. King (1902), 120 F. 614; 
McCord v. Alabama Great Southern R. Co. (1948), 187 Tenn., 302, 213 
S. W. 2d 207. District also quotes from Associated Jobbers v. A.T.&S. 
Ry. Co., 18 I.C.C. Reports 310, ——, aff’d 234 U. S. 294, which has nothing 
to do with apportionment of income but relates to the question of 
whether a line haul tariff rate included switching services to an industry 


siding. 
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based on the faulty track mile formula but, as has been 
noted before, on the freight ton and passenger mile, which 
is an accepted accounting practice and which reflects the 
actual services performed within the District of Columbia. 


The District also asserts that: ‘‘The impropriety of 
determining an apportionment of Southern’s income on 
the basis of ‘mileage’ can be no better demonstrated than 
by the fact that if Southern had failed to transport passen- 
gers and freight into the District no income would have 
been ascribed by the Tax Court to Southern’s local activi- 
ties.’? (District’s Brief, 65.) For the District to make 
such an argument is to erect a straw man. That argument 
is not relevant here. The District throughout its brief has 
dealt with the fact that Southern does and did during the 
tax years involved transport passengers and freight into 
the District. 


But the District further asserts: ‘‘The premise adopted 
by the Tax Court for the ascertainment of respondent’s 
[Southern’s] net income subject to tax by the District 
would, when applied to other railroad companies not en- 
gaged in the actual transportation of passengers or freight 
into the District [but which maintain offices in the Dis- 
trict], result in a class of corporations exempt from cor- 
porate franchise tax.’’ (District’s Brief, 42, see also 33, 
39, 58.) The answer to that argument is that the result so 
envisioned would be caused by the formulas, both ‘‘charges”’ 
and ‘‘costs’’, which the Commissioners prescribed and not 
by the Tax Court. As a matter of fact, in 1955, the District 
of Columbia was faced with such a situation in the Tax 
Court in the case of Louisville € Nashville R.R. Co. v. Dis- 
trict of Columbia (1955), CCH District of Columbia Tax 
Service par. 14-085, 84 W.L.R. 36. In that case the railroad 
company maintained in the District of Columbia two offices 
in which were employed a statutory agent, general traffic 
agent and clerk, but the Tax Court relieved the company of 
liability for District franchise taxes because it did not per- 
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form transportation services within the District. The Dis- 
trict of Columbia did not appeal to this Court from that 
decision of the Tax Court although it was squarely faced 
with the situation which it now argues could conceivably 
happen by reason of the construction which the Tax Court 
did then as it does now place upon the statute and the Reg- 
ulation. Nor since that decision have the Commissioners 
of the District of Columbia seen fit to amend their reg- 
ulations in order to prescribe a formula that would pro- 
duce a reasonable franchise tax from railroad corporations 
situated as was the Louisville and Nashville Railroad 
Company. 


There is no merit to any of the District’s arguments 
against the procedure followed by the Tax Court here in 
computing the taxes for the years 1949-1953. If that 
Court has jurisdiction to impose a tax in lieu of a void 
assessment, its method was the correct one and the result- 
ing taxes are proper. 


CONCLUSION 


In view of the foregoing it is to be concluded: 


(1) The Assessor, in retroactively applying the ‘‘costs”’ 
formula to the period of January 1, 1949 through August 
5, 1953, invalidly assessed taxes against Southern for that 
period. 

(2) The Assessor misinterpreted the Regulation as 
amended August 6, 1953, when he included in his computa- 
tion as costs of work done or services performed in the 
District all costs incurred in the District although those 
costs were costs of transportation services performed both 
within and without the District. 


(3) As the Assessor applied the ‘‘costs’’ formula during 
its effective period he violated the underlying statute and 
the Fifth Amendment by taxing property legally outside 
of the District of Columbia. 





45 


(4) The assessments of taxes for the period of 1949- 
1953 being void should be cancelled. 


(5) If the Tax Court has jurisdiction to impose taxes in 
lieu of void assessments, the method it pursued was proper 
and the resulting taxes are correct in amount. 


Respectfully submitted, 


Wuuum B. Jones 
Wruum A. Giascow 
916 Union Trust Building 
Washington 5, D. C. 


Attorneys for Respondent 
Of Counsel: 


Rosert KE. L. peBurrs 
Southern Railway Building 
15th and K Streets, N. W. 
Washington, D. C. 


Hamintton anp Hamitton 
916 Union Trust Building 
Washington 5, D. C. 
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APPENDIX 
Statutes Involved 


Act of February 12, 1901, 31 Stat. 774, entitled ‘‘An Act 
to provide for eliminating certain grade crossings of rail- 
roads in the District of Columbia, to require and authorize 
the construction of new terminals and tracks for the Balti- 
more and Ohio Railroad Company in the City of Washing- 
ton, and for other purposes.’’ 


“See. 7, That it is the intention of this Act that the 
location and construction of the new terminals, ter- 
minal tracks, viaduct, and railroad lines hereby au- 
thorized within the city of Washington shall be sub- 
stantially in accordance with the plans agreed upon 
by and between the Commissioners of the District of 
Columbia and the Baltimore and Ohio Railroad Com- 
pany. eee 


‘See, 10. That if, for the purpose of constructing and 
owning the terminals, viaduct, railroads, depots, sta- 
tions, and other works authorized by this Act, or any 
part thereof, the Baltimore and Ohio Railroad Com- 
pany shall deem it expedient or advisable that a ter- 
minal company in its interest be created and organ- 
ized in the District of Columbia, the said Baltimore 
and Ohio Railroad Company * * * shall cause a certifi- 
cate of incorporation to be executed and recorded in 
accordance with the provisions of the general incor- 
poration Act of Congress for the District of Colum- 
bia relating to railroad companies. * * * ”’. 


Act of February 28, 1903, 32 Stat. 909, entitled ‘‘An Act 
to provide for a union railroad station in the District of 
Columbia, and for other purposes.’’ 


“See, 2. That the main passenger station and ter- 
minals for the accommodation of the passenger traffic 
of both the Baltimore and Ohio Railroad Company and 
the Philadelphia, Baltimore and Washington Railroad 
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Company, and the passenger traffic of such other com- 
panies as may be moved over the railroads of either 
of said two companies, as provided in section eleven, 
shall be constructed by said terminal company within 
the area described * * *. 


‘*The terminal station contemplated by this Act shall 
cost not less than four million dollars and shall be 
monumental in character, and the plans thereof shall 
be subject to the approval of the Commissioners of 
the District of Columbia.”’ 


Act of July 10, 1952, 66 Stat. 547, Ch. 649, entitled ‘‘An 
Act to amend certain tax laws applicable to the District 
of Columbia’’ (amended in respects not pertinent here by 
Act of July 11, 1955, 69 Stat. 290 and Act of July 2, 1956, 
70 Stat. 485) : 


Section 5 (Sec. 47-2402, D. C. Code, 1951): 


“Sec. 5. * * * The Board of Tax Appeals for the 
District of Columbia shall hereafter be known as the 


District of Columbia Tax Court * * *. The said Dis- 
trict of Columbia Tax Court shall not be deemed or 
held to be a constituent member of the assessing or 
taxing authority of the District of Columbia but shall 
be deemed to be an independent agency, separate and 
apart from such assessing and taxing authority. * * * ”’ 
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IN THE 
UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
DISTRICT OF COLUMBIA, ) 
Petitioner, ) 
v. ) No. 14,477 
SOUTHERN RAILWAY COMPANY, ) 


Respondent. ) 


PETITION FOR REHEARING 
Pursuant to Rule 26 of the General Rules of the United States 

Court of Appeals for the District of Columbia Circuit, petitioner, 
District of Columbia, respectfully petitions the Court for a rehearing 


and reconsideration of the above-entitled case by the division of this 


Court consisting of Circuit Judges Washington, Danaher, and Bastian, 


to which this case was assigned. 
Although petitions for rehearing are not often granted, it is 
believed that rehearing is justified where, as here, this Court rec- 
ognized in its opinion that an incongruous or inequitable situation is 
produced by the conclusion of the Court. It is the view of counsel for 
the District of Columbia that the careful consideration of this! case 
evidenced by the Court's opinion indicates that reconsideration will 


produce the result which they believe the case warrants. Thus, the 








District does not|seek reversal, but only modification to accomplish 
the ends of justice. Accordingly, since the District does not contend 
that the decision requires reversal, this petition for rehearing is 
directed to the division of the Court which decided the case. 

In the opinion rendered on February 25, 1960, the Court con- 
cluded that the decision of the District of Columbia Tax Court which - 
had drastically reduced assessments of corporation franchise taxes 
against Southern Railway Company for the years 1949-1953, inclusive, 
should be affirmed. The Court recognized the insufficiency of the 
District's regulations applied to Southern in this case saying: 

"We recognize the force of the District's contention 

that a larger share of Southern's net income should be 

allocated to the District than that resulting from the 

Tax Court's decision for the taxable years involved. 

But we have been referred to no tenable basis on which 

we could overturn that decision. * * *," 

Based upon the predicate that Southern is no more entitled to 
the equivalent of tax exemption than is the District, in accordance 
with this Court's opinion, entitled to retain the full amount of the taxes 


which it assessed against Southern, it is the purpose of this petition 


to provide the Court with what appears to counsel for the District to 


be a logical and consistent basis for a redetermination of the case in 
accordance with law. 
The seriousness of the situation confronting the District of 
; Se 





Columbia is demonstrated by the fact that there are now pending before 
District of Columbia officials numerous claims from service-type 
companies such as railroads engaged in business in the District seek- 


ing refunds either in full or in part of corporation franchise taxes 





assessed against them for past periods on the ground that they are 

not, under the existing regulations involved in this case, subject to 

the tax. Such claims are consistent with the affirmation of the Tax 
Court's decision as it relates to Southern Railway Company, the results 
of which this Court itself recognized in its memorandum of questions to 
counsel for Southern and the District on October 5, 1959. Thus, what 
was predicted has come to pass; if the Commissioners’ regulations 


stand, the franchise tax act is, in large measure, repealed. 


As this Court noted in its opinion, the District of Columbia 


Income and Franchise Tax Act of 1947, as amended, has as one of its 
purposes the imposition of ''(2) a franchise tax upon every corporation 
and unincorporated business for the privilege of carrying on or engaging 
in any trade or business within the District * * *. The measure of the 
franchise tax shall be that portion of the net income of the corporation 
or unincorporated business as is fairly attributable to any trade or 
business carried on or engaged in within the District * * *."" | 


Southern's corporate headquarters are located within the District 
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where it directs from a large office building major activities in the con- 
duct of its extensive railroad system. It employs at this headquarters 
approximately 1,100 persons; it maintains in the District terminal 
facilities for its railroad trains which enter and leave the District, and 
it carries on generally those activities necessary to the production of its 
income. 

It cannot seriously be contended that in 1949 (one of the tax years 
involved), although Southern expended within the District in pursuit of its 
corporate activities approximately $9, 000,000, those activities produced, 
out of its total income in excess of $18,000,000, net income attributable 
to the District, as the Tax Court found, of only $17,877.58. But it can 


be contended, as this Court has indicated, that the Commissioners' 


regulations which attributed to the District only $17, 877.58 of taxable 


income are totally at variance with the statutory command that the income 
to be attributed to the District and taxed by it for the year 1949 shall be 
that amount "fairly attributable” to Southern's business activities within 
the District. 

The District has consistently maintained, and Southern Railway 
Company agrees, that the District is entitled to measure Southern's 
tax upon the basis of all of the activities which it conducts within the 
District. Southern, in the memorandum which it filed in response to 


the Court's questions of October 5, 1959, said, concerning the result 
oy 





which would follows if it ceased operations of trains into the District: 
"There can be no question but that the District of Columbia Income and 
Franchise Tax Act contemplated that the portion of the net income of a 
corporation as is ‘fairly attributable’ to any business carried on or 
engaged in within the District should be subject to the feenchine tax." 
(Resp's Mem. p. 10). : 


In its discussion of the present Commissioners’ regulations, 





respondent's memorandum concedes that, aside from transportation 
as such, its operations within the District subject it to liability for 
taxes on its net income measured by a formula which gives effect to its 
general offices and to its activities therein. But respondent and the 
District concur in the conclusion that the present regulations will not 


produce such a result. Thus, in essence, Southern Railway Company, 





with commendable candor, admits that the District regulations do not 


| 


produce a franchise tax upon the income of Southern "fairly attributable" 
to its business within the District. It is doubtful that there is another 
tax case in which it more clearly appears that the litigants are them - 


selves agreed that a regulation contravenes and abrogates a statute. 


It was said by the Supreme Court in Morrill v. Jones, 106 U.S. 


466, 467, 27 L. Ed. 267, 1S. Ct. 423: 











"The Secretary of the Treasury cannot by his 
regulations alter or amend a revenue law. All he 
can do is to regulate the mode of proceeding to carry 
into effect what Congress has enacted." 


And in Merritt v. Cameron, 137 U.S. 542, 551, 34 L. Ed. 772, 11S. Ct. 


174, that Court said concerning the Treasury Department that: 
'%* * * A) regulation of a department, however, 

cannot repeal a statute; neither is a construction 

of a statute by a department charged with its execu- 

tion to be held conclusive and binding upon the courts 

of the country, unless such construction has been 

continuously in force for a long time. " 
The Commissioner of Internal Revenue cannot, by regulations, exempt 
from taxation that which a statute says shall be taxed. Helvering v. 
Powers, 293 U.S. 214, 79 L. Ed. 291, 55S. Ct. 171. Certainly, 
the Commissioners of the District of Columbia have no more authority 
than the Secretary of the Treasury of the United States, or the Com- 
missioner of Internal Revenue. 

The Supreme Court of the United States, a number of the Circuit 
Courts of Appeal, and this Court have uniformly concluded that admini- 
strative officials who, under authority of a statute, have promulgated 
regulations which prove to be erroneous, may correct the error by the 
adoption of new regulations, and that the corrected regulations will 
apply to events antedating their adoption. For instance, in Manhattan 


General Equipment Co. v. Commissioner of Internal Revenue, 
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297 U.S. 129, 134, 80 L. Ed. 528, 56S. Ct. 397, the Suprem 


said: 


In determining a loss, the statute requires that 
the basis shall be 'apportioned’ between the old and 
the new stock. To apportion is to ‘divide and assign in 
just proportion, ' ‘to distribute among two or morea | 
just part or share to each,’ Fisher v. Charter Oak Life 
Ins. Co., 14 Abb. N.C. 32, 36, albeit, a division may 
be just without necessarily being also an exactly equal 
division. The result of applying the original regulation 
here is to bring about an inequitable apportionment, | 
contrary to the intent of the statute, and to credit the | 
taxpayer with a loss essentially and greatly dispro- 
portionate. On the other hand, application of the | 
amended regulation effectuates the legislative intent | 
that the basis of apportionment between the old and the 
new stock shall result in a fair and just division. | 





"The power of an administrative officer or : 
board to administer a federal statute and to prescribe 
rules and regulations to that end is not the power to 
make law--for no such power can be delegated by 
Congress--but the power to adopt regulations to carry 
into effect the will of Congress as expressed by the | 
statute. A regulation which does not do this, but 
operates to create a rule out of harmony with the statute, 
is a mere nullity. Lynch v. Tilden Produce Co., | 
265 U.S. 315, 320-322; Miller v. United States, : 
294 U.S. 435, 439-440, and cases cited. And not ! 
only must a regulation, in order to be valid, be con- | 
sistent with the statute, but it must be reasonable. 
International Ry. Co. v. Davidson, 257 U.S. 506, | 
514. The original regulation as applied to a situation | 
like that under review is both inconsistent with the 
statute and unreasonable. 








The contention that the new regulation is retro- | 
active is without merit. Since the original regulation 








could not be applied, the amended regulation in effect 
became the primary and controlling rule in respect of 
the situation presented. It pointed the way, for the first 
time, for correctly applying the antecedent statute 

to a situation which arose under the statute. See 
Titsworth v. Commissioner, 73 F. (2d) 385, 386. 
The statute defines the rights of the taxpayer and 
fixes a standard by which such rights are to be 
measured. The regulation constitutes only a step 

in the administrative process. It does not, and could 
not, alter the statute. It is no more retroactive in 
its operation than is a judicial determination con- 
struing and applying a statute to a case in hand." 


Similarly, United States Circuit Courts of Appeal have found 
no impediment to the application of a regulation to a factual situation 
antedating its promulgation where it was designed to correct an earlier 
erroneous regulation. Robert Hughes & Co., Inc., v. Commissioner 
of Internal Revenue, CCA 8, 109 F. 2d 720; Hock v. Commissioner 
of Internal Revenue, CCA 8, 152 F. 2d 574; Kay v. Commissioner 


of Internal Revenue, CCA 3, 178 F. 2d 772; Larkin v. United States, 


CCA 8, 78 F. 2d 951; Titsworth v. Commissioner of Internal Revenue, 


CCA 3, 73 F. 2d 385. 

Recognition of the principle uniformly expressed in the afore- 
mentioned cases appears in the opinion of this Court in McCeney v. 
District of Columbia, 97 U.S. App. D.C. 282, 230 F. 2d 832, decided 
March 8, 1956. That case involved the legality of a District regulation 


promulgated by the Commissioners under the District of Columbia 
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inheritance tax act for the purpose of amending a prior regulation 
which had been held by this Court to be inadequate. At trial the 
Tax Court concluded that the amended regulation was inapplicable to 


the case before it because it could not be applied retroactively. In con- 


sidering the conclusion of the Tax Court concerning retroactivi , this 


Court said: 


‘™ * * Tt is unnecessary in this opinion to pass 
on that question 6/, for we think that the amended 
regulation does not carry out the mandate of the 
statute." 





In its footnote to the foregoing quotation this Court, in 
pertinent to this petition for rehearing, said: 


"6/ If the amended regulation were valid, the 
holdings in Helvering v. Reynolds, 313 U.S. 428, | 
433 (1941), and Manhattan Co. v. Commissioner, 297 | 
U.S. 129, 135 (1936), indicate that there would be 
no objection to applying it, even though the decedent 
had died before it was issued. There was no directly | 
pertinent and explicit regulation in force at the time 
of her death, when the taxable transfers in this case | 
occurred, which purported to provide a rule for 
valuing the type of interest involved here. Section 4(a) 
dealt with a straight life interest, not one accompanied 
by a power in the trustee or life tenant to invade | 
corpus for the life tenant's benefit, and the original 
Section 4(d) was limited in terms to a life tenant's 
power to invade corpus on his own behalf." 





Finally, in McCeney, this Court, after discussing 


the conditions upon which a tax could properly be based, said: 


-9- 








'  * * Tf the Commissioners should wish to amend 
the existing regulations to cure the defects we find 
therein, we think it would be appropriate that the 
Tax Court hold this case in abeyance for a reasonable 
time to permit this to be done, and to consider the 
applicability of any such regulations to this case. 

Cf. Addison v. Holly Hill Fruit Products, 1944, 
322 U.S. 607, 616-623, 64S. Ct. 1215, 88 L. Ed. 
1488; Hamilton Nat. Bank v. District of Columbia, 
1946, 81 U.S. App. D.C. 200, 204-205, 156 F. 2d 
843, 847-848, certiorari denied, 1949, 338 U.S. 
891, 70S. Ct. 241, 94 L. Ed. 547." 


The conclusions reached in Hamilton National Bank v. District 


of Columbia, 81 U.S. App. D.C. 200, 156 F. 2d 843, are particularly 


apropos to the situation which confronts Southern and the District. The 
Court in that case recognized that administrative action which dis- 
criminated between banks was invalid. The analogy of that case to 
the present case is, of course, the discrimination between railroad 
companies and other similar types of businesses which results from 
the operation of the regulations here involved. 

But in Hamilton National Bank this Court gave to the District 
the opportunity to correct its error saying: 

'* * * Moreover, the matter is of the sort which 

should first be crystallized by administrative action. 

The decision of the Board in this case will be reversed 

and the case remanded, with instructions to cancel the 

present assessment unless the tax Assessor upon a 


reexamination of the entire subject of taxing banks 
under these statutes, removes the discriminations 
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presently existing, in which latter event the validity 
of his further proposals may be considered." 


Where, as here, the District's regulations, even if, perhaps, 
adequate to be applied to certain types of business activities involving 
services or work, are, in fact, wholly inadequate when applied to a 
transportation company such as Southern Railway Company, and where, 
as here, the attempted application of these regulations to a transporta- 
tion company produces a result completely at variance with the intent 
of the statute which prompted them, the District ought to be entitled, 
just as it was in the McCeney and Hamilton National Bank cases, and as 
the United States was authorized to do in other cases, to promulgate 
proper regulations and apply them to the matter at hand. 

Subsequent to the argument of this case, the Court propounded to 
petitioner and to respondent certain questions. The memoranda sub- 
mitted in answer to these questions established that both Southern and the 
District agree that the mileage formula adopted by the Tax Court results 
in the exemption from tax of transportation companies which do not en- 


gage within the District in the actual transportation of passengers or 


freight. The memoranda established further that beth Southern and the 


District are agreed that the tax determined by the Tax Court on the 


mileage basis does not reflect the income of Southern which was “fairly 
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attributable" to the District by reason of Southern's activities within 
the District. But, because each litigant believed that its position was 
correct, both Southern and the District in their memoranda responded 
negatively to the query as to whether this case ought to be viemesded to 
the Tax Court for reconsideration. 

Thus, the situation is that the Court recognized in its opinion 
that the District's regulations are unrealistic and erroneous because 
the tax produced by them bears no relationship to the business 
activities of Southern, but the Court, as it therein comments, was not 
given the Copemneny to consider alternative approaches which would 


accomplish a more reasonable and equitable result, or would provide 


it with a tenable basis for reversing the decision of the Tas Court. 


The failure by the District to supply for consideration by the Court a 
tenable solution to this case resulted from the belief by District counsel 
that the Court desired no other submissions or comments than those 
specifically in answer to its questions of October 5, 1959. 

In any event, nowever, the answer is one wansected by Southern 
itself in the memorandum filed by it. Therein, Southern agreed, as 
before stated, that the regulations are inadequate for the determination 
of Southern’s tax liability and that, in the absence of transportation 
facilities within the District, Southern would be exempt from tax. It 
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"But to state that respondent would not be liable | 
for franchise taxes to the District of Columbia if it did 
not furnish transportation services in the District but — 
did maintain its general offices here, is not to say that 
it could not be made liable for such taxes on its net 
income measured by a formula giving effect to those 
general offices and the activities therein. The Com- | 
missioners could by prescribing a proper regulation — 
accomplish that result."' (Resp's mem. p. 11.) 


And in that part of its memorandum which related to the adoption by the 





District of regulations directed to its general business activities within 


the District, Southern, referring to regulations which the Commissioners 
might adopt, said: | 


"Included among such proper regulations that the | 
Commissioners could prescribe would be one employing 
the so-called 'Massachusetts' apportionment formula. 
There are three factors in that formula, viz., property, 
pay roll and receipts (or sales as the latter is frequently 
called.) The propriety of that method or apportionment 
was recognized in Butler Bros. v. McColgan (1941), 315 
U.S. 501, 505. 





' * * Should such a method of apportionment be 
adopted by the Commissioners of the District of Columbia 
for application to the income of service companies, the 
business headquarters of the respondent and the employees 
there could be made measures of District of Columbia 
taxation whether or not respondent engaged in the trans- 
portation of persons and things in the District. 6/" 
(Resp's mem. pp. 11-12.) - 





Continuing its comments upon the "Massachusetts" formula 


Southern said that the Commissioners have not prescribec: 
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"* * * any regulation that would subject to District 
of Columbia tax the net income of a railroad company 
which does not transport persons or property in the 
District but does maintain offices here. Until a proper 
regulation is prescribed by the Commissioners, such a 
railroad company would not be liable for franchise 
taxes."" (Resp's mem. p. 12--underscoring supplied. ) 


Thus, both Southern and the District of Columbia, whatever may 
be their differences in respect of the manner in which current regulations 


should have been applied in this case, are agreed that the Commissioners 


have not prescribed a regulation applicable to railroads and other trans- 


portation companies and that, if the Tax Court's decision becomes 
final, Southern, by lack of a proper regulation, has escaped tax upon 
income which the District of Columbia Income and Franchise Tax Act 
of 1947 required to be taxed. 

Where both the government and the taxpayer, in essence, agree 
that a regulation promulgated by the Commissioners of the District of 
Columbia is completely at variance with the statute under which, 
and to carry out the intention of which, it was promulgated, there is 
present all that is required for the Court to permit correction of the 
error. It is believed to be entirely within the province of the Court to 
provide, in these circumstances, the opportunity so to do by a method 
which, as the cited cases establish, has the sanction not only of this 


Court but of the Supreme Court of the United States. 
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In support of this petition, the District of Columbia represents 
to the Court that it will, if provided the opportunity, promulgate for 
application to "service" type businesses regulations substantially 
similar to the "Massachusetts" formula and will, in accordance with 


Southern's acceptance of the propriety of the adoption of such a 





formula, apply such regulations to the ascertainment of the liability of 


Southern to the District for corporation franchise taxes for years com- 
mencing in 1949. 
CONCLUSION | 
This Court has the authority, in accordance with its decision 
in District of Columbia v. McCeney, supra, and in accordance with 
other decisions to which reference is made herein, to correct the 
manifest injustice created under existing regulations, and to authorize 
the Commissioners to promulgate superseding regulations. The 
results which will thus be achieved will accord with the District of 
Columbia Income and Franchise Tax Act of 1947. | 
Accordingly, the District of Columbia respectfully requests 
the Court to rehear or reconsider this case on the basis of this 
petition; to resolve, in the manner Southern has suggested, the ques- 
tions presented herein, and to permit the District, as in McCeney and 


Hamilton National Bank, to promulgate superseding regulations which, 


-15- 








subject to review by the Tax Court and this Court, shall be applicable 
to Southern for the taxable years involved. 
Respectfully submitted, 


CHESTER H. GRAY, 
Corporation Counsel, D.C. 
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Counsel, D.C., 
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IN Tie 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
DISTRICT OF COLUMBIA, 
Petitioner, 
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SOUTHERN RAILWAY COMPANY, ) 


Respondent. ) 


ANSWER TO PETITION FOR REHEARING 


This Answer to the Petition for Rehearing is made 





pursuant to this Court's Order of April 13, 1960. | 


At the outset it is to be noted that much of the 
District’s argument is based on a false assumption of fact. 
In its Petition for Rehearing, the District has made such 
incorrect statements as: 

“*xke* in essence, Southern Railway Company 7 
admits that the District regulations do not produce a franchise 
tax upon the income of Southern ‘fairly attributable’ to its 


business within the District. It is doubtful that there is 





another tax case in which it more clearly appears that the 
litigants are themselves agreed that a regulation contravenes 
and abrogates a statute." (Pet. p. 5). 
“xkek that both Southern and the District are agreed 
that the tax determined by the Tax Court on the mileage basis 
does not reflect the income of Southern which was '€dirly at- 
tributable' to the District by reason of Southern's activities 


within the District." (Pet. pp. 11-12). 








“*xkk; Southern agreed, as before stated, that the 
regulations are inadequate for the determination of 
Southern's tax liability ***." (Pet. p. 12). 

“xk; both Southern and the District of Columbia 
*** are agreed that the Commissioners have not prescribed 
a regulation applicable to railroads and other transporta- 
tion companies and that *** Southern, by lack of a proper 
regulation, has escaped tax upon income which the District 
of Columbia Income and Franchise Tax Act of 1947 required 
to be taxed.“ (Pet. p. 14). 

“xx both the government and the taxpayer, in 
essence, agree that a regulation promulgated by the Com 
missioners of the District of Columbia is completely at 
variance with the statute under which, and to carry out the 
intention of which, it was promulgated ***." (Pet. p.. 14). 

“kkk the District of Columbia respectfully requests 


the Court to rehear or reconsider this case on the basis of 


this petition; to resolve, in the manner Southern has sug- 


gested, the questions presented herein, and to permit the 
District, as in McCeney and Hamilton National Bank, to pro- 


mulgate superseding regulations which, subject to review by 


the Tax Court and this Court, shall be applicable to Southern 


for the taxable years involved." (Pet. pp. 15-16, emphasis 
supplied). 
With respect to some of the foregoing misstatements 


of fact, the District cites no support, as indeed it could not. 


ate 





As to the other misstatements, the District seeks support 





from certain quotations from Southern's December 14, 1959 
Memorandum filed herein. But an examination of those! quo- 
tations in their proper context shows them to be unrelated 
to the conclusions drawn by the District. That iecumiee 14, 
1959 Memorandum was written and submitted to this Court in 
answer to the questions presented in the Court's Memorandum 


of October 5, 1959. The last question in the Court's | Memo- 





randum was: "Would respondent [Southern] be entitled \to be 
free of liability for franchise tax in the District of 
Columbia if it ceased using trackage in the District, |but 
nevertheless maintained its general business headquarters 


here?" Southern answered that question: “Under the Regula- 


tions effective during the taxable years here involved, as 
well as under the presently effective Regulations, respondent 
would be free of liability for franchise tax in the District 
of Columbia if it ceased using trackage in the District, but 
nevertheless maintained its general business headquarters 


here." (Resp. Memo. p. 10). 





On pages 10 through 13 of its December 14,1959 


Memorandum, Southern discussed the Court's question and its 


| 
answer. The matter quoted in the Petition for Rehearing 


| 
appears in that discussion which was limited to the hypothet- 
ical situation of there being no use of trackage in the 
District of Columbia. But, as the Court well knows, Southern 


has been and is using District of Columbia trackage and this 


oe 








case was decided in that framework. And the District is well 
aware of that fact but nevertheless seeks support for its 
contentions on a nonexisting circumstance and erroneous 
statements. Southern has not and does not concede or agree 
that the applicable regulation does not produce a franchise 
tax upon the income of Southern fairly attributable to its 
business within the District of Columbia, or that that regu- 
lation contravenes and abrogates the statute, or that it has 
suggested a different regulation to determine its income 
fairly attributable to its business within the District where 
as here it has been and is using trackage in the District of 
Columbia for the transportation of persons and things. 

In connection with the above quoted misstatements 
of fact, it must come as a suprise to this Court, as it has 
to Southern and would to the Tax Court, to learn that. the 


District is of the view that "the Commissioners have not 


prescribed a regulation applicable to railroads ***," 


(Pet. p. 14). Brief for Petitioner in this Court and the 
record of the proceedings in the Tax Court show insistence 
by the District at all times that Section 10-2(d) (2) of the 
Regulations was applicable for the ascertainment of 
Southern's income fairly attributable to its business carried 
on or engaged in within the District of Columbia. With that 
position of the District, Southern does agree as it did 


throughout this case. The District's complaint is not with 


i 





that. Regulation but with this Court and the Tax Court because 





they refused to follow the District's distorted application 


of the regulation. 


In its Petition for Rehearing, the District cites, 
| 


and in some instances quotes from, a number of cases (Pet. 
| 


pp. 5-11). They may be summarized as holding that an ad- 


| 
| 
| 


ministrative regulation must not disregard the directive 
of a statute but instead it must be consistent with the 

statute. But, so far as Southern is concerned, the regu- 
lation which is before this Court is entirely consistent 


| 
with the statute. It provides a formula which determines 


| 
i 


the net income of Southern fairly attributable to the 


District. As this Court said in Smoot Sand and Gravel Corp. 
v. District of Columbia (1958), 104 U.S. App. D.C. 292, 261 
F.2d 758, with respect to the sales factor of that regula~ 
tion and which is equally pertinent here: | 


It will immediately be noted that the statute 
does not direct the Commissioners to give weight to 
any particular factors in prescribing a formula to 
determine the portion of net income which is fairly 
attributable to the business carried on within the 
District. Thus the regulation in issue, which re- 
lies on sales as the determinative factor, doesnot 
violate a specific statutory provision as to the 
factors to be taken into account. Nor does the, 
regulation violate the statutory direction that! 
where a business is carried on both within and 
without the District, the net income therefrom 
shall be deemed to be income from sources within 
and without the District. The regulation in terms 
prescribes a formula for apportionment of income 
in the situation wnere sales are in fact made out- 
side the District as well as within it, and we read 
it as being so limited in application. The regpla- 
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tion thus will inevitably apportion or divide the 
net income, on the baSis of sales, between the 
District and other taxing jurisdictions where 
Sales are made. 


* * * 


We find nothing in these [Supreme Court] decisions 
to support an inference that in the District 
statute Congress intended to direct the use of 

any particular formula, much less the Particular 
three-factor formula urged by the petitioner. 


Just as in Smoot Sand and Gravel Corp. where the 
sales factor regulation apportioned income to the District 
of Columbia and other taxing jurisdictions, here section 
10-2(da) (2) “will inevitably apportion or divide the net 
income," on the basis of charges or costs, "between the 
District and other taxing jurisdictions" where the work 
is done or the services are performed. 

The fact that section 10-2(d) (2) of the Regula- 
tions does not provide for the allocation of all general 
office and terminal costs to the District is no basis for 
contending that it is inconsistent with the tax statute. 
As this Court has pointed out in its February 25, 1960 
opinion, those expenses “are for the benefit of the whole 


transportation system, not for the benefit of the District 


operations alone, and the total charges made over the entire 





| 
| 
| 
| 
| 
| 
| 
| 
| 
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system are intended to recoup these costs." (p. 7, ‘slip 
opinion) .2/ 
Nor so far as Southern is concerned is section 


10-2(da) (2) of the Regulations inconsistent with the | 


statute because under it Southern would be free of lia- 


ackage 


| 
| 
| 
| 


bility for franchise tax if Southern ceased using tr 
in the District, but nevertheless maintained its general 
business headquarters here. The fact is, as this Court 
knows, Southern has been and is using trackage in thie 
District and in particular it was doing so during the 
taxable years involved. Thus Southern was subject to the 
regulation, it was assessed, although erroneously, under it, 
and the taxes due pursuant to it have been determined by the 
Tax Court and affirmed by this Court. 

As unwarranted and unsupported as any statement 


made by the District in its Petition for Rehearing is that 


this "Court recognized in its opinion that the District's 





1/ On page ll of its Petition for Rehearing, the District 
speaks of "The tax [Southern's] determined by the Tax 
Court on the mileage basis." Obviously it is confused. 
This Court pointed out that Southern allocated its 
charges and costs on a "passenger mile" and a "freight 
ton mile" basis and that the Tax Court found that method 
correct and reasonable, and this Court upheld as proper 
the use of the ratio of District charges to total 
charges obtained thereby in apportioning net income for 
District franchise tax purposes for the taxable \periods 
up to August 6, 1953, and the use of the ratio of costs 
obtained thereby for the subsequent taxable period. 

(pp. 4-5,8, slip opinion). As hereinbefore pointed out, 
there is no agreement between Southern and District as 
asserted by the District. (Pet. p. 11). 
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regulations are unrealistic and erroneous because the tax 
produced by them bears no relationship to the business 
activities of Southern ***." (Pet. p. 12). Certainly this 
Court's statement that it recognizes "the force of the 
District's contention that a larger share of Southern's net 
income should be allocated to the District than that result- 
ing from the Tax Court's decision for the taxable years 


involved" (p. 8, slip opinion), is no basis for the District 


to make such an assertion. The Supreme Court has acknowledged 


that, in the case of a unitary multi-state business such as 
Southern's, it is impossible to allocate specifically to any 
one jurisdiction the profits earned by the business activi- 
ties conducted in that jurisdiction. Butler Bros. v. 

McColgan (1942), 315 U.S. 501, 507. In the instant case 

this Court could not agree with the District's contention 
that “the Tax Court's determination of the income apportion- 
able to the District was forbidden or produced an unreasonable 
result ***." (pp. 6-8, slip opinion). 

Moreover, the very regulation that the District now 
asserts is inconsistent with the tax statute has been held 
valid by this Court. Industrial Coverall Laundry Corp. v. 
District of Columbia (1951), 88 U.S. App. D.c. 266, 188 F.2a 
669. See also. p. 3 of slip opinion, February 25, 1960 


opinion herein. 





In District of Columbia v. Radio Corporation of 





America (1956), 98 U.S. App. D.C. 119, 232 F.2a 376, cert. 
denied (1956), 352 U.S. 845, this Court held that an Raguae 
6, 1953 amendment to another section of the apportionment 
regulations could not be applied retroactively to biel wea 
1949, 1950 and 1951 since during those years there was a 
valid regulation in force. The formula for determining 
the taxpayer's District income was based on sales in the 
District as compared to sales everywhere. The 1953 amend- 
ment broadened the basis upon which income attributable to 
sales in the District nad to be allocated to the District. 
Under the amended regulation the District sales for the 
three taxable years ranged from approximately $4,300,000 to 
$6,500,000, while under the regulation in force during those 
years, the District sales ranged from approximately $140,000 
to $290,000. Under the amended regulation the taxes assessed 
for the three years totaled approximately $115,000, while 
under the regulation in force during those years the taxes 
totaled approximately $5,700. (See findings of facts! by 

Tax Court in Radio Corporation of America v. District of 
Columbia (1955), CCH D.C. Tax Service (par. 14-083.) There, 


as here, the District insisted that the regulation in| force 


| 
| 
1 


during the taxable period was wholly invalid. There it 





| 
contended that such invalidity resulted from the failure 


of the regulation to produce a tax on all income fairly 
| 
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attributable to the District and that therefore the 1953 


regulation was retroactively applicable. In making its 


argument, the District stated in its Brief: 


Any regulation promulgated by the Commis- 
sioners which does not al 
SO much of the net 
in business within 


The question, 
ations 


or engagin 
District. 

absolving £ 
which was d 


Tax Act of 1947 
{Brief for Petit 


* * * 


*** the regulations of 1948 were required by the 
statute to provide a measure by which the net 
income of respondent which was subject to District 
of Columbia franchise tax could be ascertained. 

By eliminating from that measure all commercial 
Sales made by respondent in the District of Columbia, 
the 1948 regulations failed to apply the statutory 
requirements for measuring the franchise tax. 
Therefore, until the adoption by the Commissioners 
in 1953 of amended regulations, there were no regu- 
lations applicable to respondent for the years 1949, 
1950 and 1951. Consequently, the later regulations 
are the only regulations which correctly interpret 





the requirements of the Franchise Tax Act. 
for Petitioner, pp. 30-31].2/ 


In an effort to support that argument the District 
cited most of the same authorities that it has cited in its 


Petition for Rehearing here. But notwithstanding that ar- 





gument, the authorities cited, and the disparity in District 


apportioned income as well as taxes resulting from the appli- 
cation of the regulation in force during the taxable period 
and the amended regulation, this Court adhered to aiprior 
holding that the regulation in force during the taxable 
period was valid and it sustained the Tax Court's determina- 
tion that the lesser taxes were correct.2/ There is no 


reason for this Court to take any different action in this 


2/ As is apparent, the District made substantially the same 


argument to this Court in Radio Corporation of America 
as it makes here in its Petition for Rehearing., And 
that argument was presented in the former case to the 
Supreme Court in District's Petition for Certiorari 
which was denied. 352 U.S. 845. There is no more 
merit to the argument here than there was in Radio 


Corporation of America. | 


3/ Under the valid regulation in force during the taxable 
period, Radio Corporation of America was exempt, from 
District tax on its income attributable to commercial 
sales in the District because it did not have salesmen 
or branches located in the District. But in contrast 
a competing business, which did have salesmen or branches 
located in the District, would have been taxable in the 
District on its income resulting from District commercial 
sales principally secured, negotiated, or effected by 
such salesmen or branches. That contrasting situation is 
analogous to the case of railroads which, while! engaged 
in business activity in the District through offices here, 
aid not use District of Columbia trackage and would not 
be taxed and those railroads, such as Southern, | that did 
use such trackage and would be taxed. 
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case since section 10-2(d) (2), the pertinent regulation 
here, has been declared valid in Industrial Coverall 
Laun Corp. v. District of Columbia, supra. 

While in Radio Corporation of America, the 
District requested this Court to apply retroactively an 
amended regulation then in existence, here it asks that 
it be given the opportunity now - more than six years 


after the close of the last taxable year involved - to 


promulgate a new regulation and apply it instead of the 


regulation (section 10-2(d)(2)) validly in force during 
the five years involved. Certainly if the District coulda 
not apply retroactively a regulation which had already 
been adopted it cannot have a case held in abeyance, 
adopt a regulation and apply it retroactively .4/ 
According to the Petition for Rehearing, the 
regulation the District would promulgate would adopt the 


"Massachusetts" formula - i.e. property, sales (revenue) 


4/ This Court here would have no occasion to follow the 
procedure outlined in Hamilton Nat. Bank v. District 
Of Columbia (1946), 81 U.S. App. D.C. 200, 156 F.2d 
843, or in McCeney v. District of Columbia (1956), 97 
U.S. App. D.C. 282, 230 F.2d 832. In these cases, 
there were no valid regulations in force during the 
taxable period and, therefore, a subsequent regulation 
could be retroactively applied. Here, there being a 
valid regulation in force during the taxable period, 
these cases do not apply. 





and expenses.2/ This is entirely contrary to the position 
the District took in Smoot Sand and Gravel Corp. v. District 
of Columbia (1958), 104 U.S. App. D.C. 292, 261 F.2d 758. 
There the taxpayer asserted that the one-factor formula - 
i.e. sales - was invalid and that the District of Columbia 


Income and Franchise Tax Act required that the company's 


net income had to be apportioned by a formula which took 


into account property values and operating costs as well 


as sales. This Court sustained the positicn of the 
District that the use of the one-factor formula was valid. 
As has been pointed out before in this Answer, this Court 
in holding with the District concluded that the Franchise 
Tax Act did not direct the Commissioners “to give weight 
to any piketodtar factors in prescribing a formula to 
determine the portion of net income which is fairly attri- 
butable to the business carried on within the District." 
104 U.S. App. D.C. at 296. The three-factor formula is 


5/ The District states that thus would be resolved, ‘in 


the manner Southern has suggested, the question pre- 
sented herein, ***." (Pet. p. 15). As has been pointed 
out before in this Answer, there is no justification 

for such a statement by the District. The only mention 
Southern made of the "Massachusetts" formula was in 

its December 14, 1959 Memorandum when it was discussing 
the hypothetical case of Southern not using trackage 

in the District. 








no more required here than it was in that case because the 
Simple fact is that “the Commissioners were of course not 
required to adopt what some [now including the District 
in this case] might deem to be ‘the best possible system 


of taxation.'" 104 U.S. App. D.C. at 294, £En. 9. 


CONCLUSION 


In view of the foregoing the Petition for 


Rehearing should be denied. 
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